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A BILL TO BE ENTITLED

4. 4 ) y%u4~ p AN ACT
relating tg contlnuatloq of the Polyg ; ph Exam1 nersg Board a

/A PUy {5um,¢m¢a4)
ofA/%Mb f' _

regulation

g- “x s; providing penalties.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
SECTION 1- Sectfg;/S, Polygraph Examigg;s Act, as amended
(Article 4413(29cc), Vernon's Texa;/gz;il Statutes), is amended by

amending Subsections (a), (b), and (e) and by adding Subsections

v S
(£), (g), (h), and (i) to read as follows:
C readion s (2 board —
(a) There is hereby established in the Department of Public
e

afety [Engineering-Extensien-Serviee7-—Peiiee--?rainéng--Bivisien7

Tenas---A-&-M--University--Systemy] a Polygraph: Examiners Board
consisting of six members who shall be citizens of the United
States and residents of the state for at least two years prior to

appointment. Four members|r-att-ef--whem] shall each have been

-engaged for a period of five consecutive years as a polygraph

examiner prior to appointment to the board, and at the time of

appointment as an active polygraph examiner. Two members must be

representatives of the general public. A person is eligible for

appointment as a public member if the person,and)the person's
. \u—-/

spouse are not licensed by an occupational regulatory agency in the

field of polygraph examining, are not emploved by and do  not

participate in the management of an agency or business entity
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related to the field of polygraph examining, and do” not have, other

2%
than as, consumerg, a financial interest in a business entity
7 ’

related to the field of polygraph examining. No two board members

may be employed by the same person or agency. Two of the [At-least

twe] members who are polygraph examiners must be qualified
examiners of a governmental law enforéement agency, one of which
shall be the supervisor of the polygraph §ection of the Department
of Public Safety, and [et--least] two of the members who are

~
polygraph examiners must be qualified polygraph examiners in the

commercial field. The members shall be appointed by the Governor
of the State of Texas with the advice'and consent of the Senate for
a term of six years. [The—terms-e£-e££iee-e€-members-appeinted—-te
the--initiai--beard--are-twe-fer-twe—years7-twe-fer-Eear-yea257-and
twe-fex-gin-years-] Any vacancy in an unexpired term shall be
filled by appointment of the Governor with the advice and consent
of the Senate for the unexpired term.

(b) The Department of Public Safety shall provide to the

board staff persons necessary to perform the administrative

functions of the board. The [number-ef-empieyees-and-the--sa&aries

ef--eaeh---inetuding] travel [and-expense] allowance of the members
of the board [Reard] shall be as fixed in the General Appropriation ’

Act [B#:%). Each member of the board is entitled to a per diem as

set by legislative appropriation for each day that the member

engages in the business of the board.

(e) The Polygraph Examiners Board is subject to the Texas

e
Sunset Act, as ameRlded (Article 5429k, Vernon's Texas Civil

Statutes); and unless continued in existence as provided by that

67R503 MRB-D 2




O 0 N &0 0 b

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

Act the board is abolished, and this Act expires effective
September 1, 1993 [298%].

f)' A member or employee of the board may not be an officer,

employee, or paid consultant of a trade association in the

polygraph examining field. A member or employee of the board may

not be related within the second degree by affinity or within the

second degree by consanguinity to a person who is an officer,

employee, or paid consultant of a trade association in the

regulated industry.

(g) A person who is required to register as a lobbyist under
Chapter 422, Acts of the 63rd Legislature, Regular Session, 1973,
— —
as amended (Article 6252-9c, Vernon's Texas Civil Statutes), may

not serve as a member of the board or act as the general counsel to

the board.

(h) It is a ground for removal from the board if a member:
/
(1) does not have at the time of appointment the

qualifications required by Subsection (a) of this section for

appointment to the board;

(2) does not maintain during the service on the board the

gualifications reguired by Subsectiont/fg) of this section for

appointment to the board; or
/

(3) violates a prohibition established by Subsection (f) or

v~ _ '
(g) of this section.

(i) If a ground for removal of a member from the board

exists, the board's actions taken during the existence of the

ground for removal are not invalid for that reason. M d(
L _— ns amede
SECTION 2. Section 6, Polygraph Examiners Acg)h(Article
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4413(29cc), Vernon's Texas Civil Statutes), is amended by adding

Subsection (d) to read as follows:

(d) The board may not adopt rules restricting competitive

bidding or advertising by a licensee of the board except to

prohibit false, misleading, or deceptive practices by the licensee.

The board may not include in its rules to prohibit false,

misleading, or deceptive practices by a licensee a rule that:

-
(1) restricts the licensee's use of any medium for

~
advertising;

(é;’ restricts the licensee's personal appearance or use of

his personal voice in an advertisement;

et

(3) relates to the size or duration of an advertisement by

the licensee; or

(4) restricts the licensee's advertisement under a trade

nam%_._ —
— - Pl [~ - —

SECTION 3. Sectionsué, 9, 12, 14, 17, 19, 22, 23, and 26,
— as ameded «
Polygraph Examiners Acgh(Article 4413(29cc), Vernon's Texas Civil
Statutes), are amended to read as follows:
z/ /

Sec. 8. <§2AMINER'S LICENSE QUALIFICATIONS. (a) A person is
qualified to receive a license as an examiner

[ ¢3}--whe-is-at-teast-2i-years-ef-ages-and

[(2)--whe—is-a-eitizen-ef-the—United-S€a€e57#and

[(3)——whe--estabiishes—-that——he-—is——a--pefsen—-e£—-henesty7
truthféulness-~integrityr-and-merat-£fitnessr-and]

(1) [¢4Y] who has not been convicted of a felony or a

misdemeanor involving moral turpitude; and

(2) [¢5%] who holds a baccalaureate degree from a college or

67R503 MRB-D 4
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university accredited by an organization that the board designates

and that thé board determines has accreditation standards to ensure

a high level of scholarship for students [Ehe-Ameriean-Asseeiatien

ef—eei}egiate—Registrars--and--Admissiens--effieers], or in 1lieu
thereof, has five consecutive years of active investigative
experience immediately preceding his application; and

fél [¢63] who is a graduate of a polygraph examiners course
approved by the board and has satisféﬁtorily completed not less
than six months “of internship training, provided that if the
applicant is not a graduate of an approved polygraph examiners
course, satisfactory completion of not less than 12 months of
internship training may satisfy this subdivision; and

Léi [(7)]@tho has passed an examination conducted by the
board, or under its supervision, to determine his competency to
obtain a license to practice as an examiner.

ﬁgl [¢8Y] Prior to the issuance of a license, the applicant
must furnish to the board evidence of a surety bond or insurahce
policy. Said surety bond or insurance policy shall be in the sum

of $5,000.00 and shall be conditioned that the obligor therein will

pay to the extent of the face amount of such surety bond or

insurance policy all judgments which may be recovered against the

licensee by reason of any wrongful or illegal acts committed by him
in the course of his examinations.

(3{ The board by rule shall establish the criteria by which

it determines whether an applicant complies with the active

e

investigative experience reguirement established by Subsection

(a)(2) of this section.

67R503 MRB-D ' 5
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Sec. 9. CzEQUISITION OF LICENSE B;/;;ESENT EXAMINERS. On the
effective date of this Act, any person who held a license issued by
the board [Beard] established or attempted to be established by
E%ts,~19657-59th Leg ™ RTSST’ChT’441,'b.‘88§} and whose license was
in effect on the date on which said Act was held invalid, shall Dbe
automatically licensed hereunder wuntil such date as his license
under the Act aforesaid has expired and thereafter may renew his
license on payment of the fee herein probided. The applicant must
also satisfy the;provisions of Section 8(b) [8¢83)] of this Act.

/
Sec. 12. \(APPLICANT WITH OUT-OF-STATE LICENSE. The board may

waive any license requirement for an applicant with a valid license

from another state having license requirements substantially

equivalent to those of this state. [Arn--appiiecant~--whe--is-a

peiygraph-examiner-iieensed-under-the--iaws--ef—-anether—-state--er
terfitery--e£--the—-Hnited-—States——may-be-issued-a-iieense-witheut
examinatien—by-the—beardy-in—its-diseretien7—upen-payment-ef-a--fee
ef—see—and—the—pfeduetien-ef-sa%isfae%ery-preef-that
[(&)--he-is—at—iease-zi-years-ef—age7—and
[(2?—-he—is-a-eitizen-ef-the-United—Statesr—and
[éB)-—he-is—ef-geed-mefai-eharaetef7-and
[f4§--Ehe—--requirements--—fer—-the--iieensing--ef--peiyqraph'
examiner-in-sueh—paftieuiar-state-ef-territery-ef-the—United-Sta%es
wefe—at-ehe-date—ef—the-app&ieantls-iieenséng—thefein-subseantiaiiy
equivaient-te-the-requiremen%s-new-in—feree—in-this-state7—and
[(5)--the--—appiieant-——had---iawfuiiy—--engaged-—--in--—-the

edministratien--ef--peiygraph—-examinatiens—-under-the-iaws—ef-sueh

) state-er-%erritery—fer-at—ieast—twe—yeafs-prier-te-his--appiieaeien

67R503 MRB-D 6
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fer-licengse-hereunder+~-and
[(69-—sueh---ether-——state---er-—-territery---grants——simiiaf
reeipreei€y-€e-iieense-heiders-ef-this-statey-and

[(?)—-he-hq%;eempiied-with-Seetien-ii-eé-%his—Aetw]

e
Sec. 14. <[BXAMENATEGN-ANB-BEGENSE] FEES. (a) The board
shall establish reasonable and necessary fees for the
administration of this Act. [The-fee-te-be-paid--by--an--appizeant

for--an-examination-te-determine-his-£fitness-te-receive-a-potygraph
examinerls—iéeenge-is-5297-whieh—is-net-te-be-eredited--as--payment
against-the-iieense-£fee-
[(b}—-The-fee-te-be-paid-fer—an-eriginai-peiygraph—examénerls
lieense-is~-6£606=
[(e)-—?he—fee—te-be-paid-fer-an-internship—iéeense-is-saee
[fdi--?he--fee—-%e--be—-paid--fer—the—issaanee-ef-a-dupiieate
peiygraph-examinerls—iieense—is-$i91
[fe&--?he-fee—te-be-paid-£ef—a-peiygraph——examiaefls——renewai
l1icense-1s-525~
[ff}-—?he——fee-—te-be—paid-fer-the—extensien-er-renewa}-ef-an
internship-tieense-is-525=
[{g)—-?he-£ee-te-be—paid-£er-a-dupiieate-—éntefnship--lieense
$g~620- ]
(b) [¢h¥] The fees required by this Act may be paid by the

s

sec. 17. (UTERMINATION AND RENEWAL OF EXAMINER'S LICENSE. (a)

governmental agency employing the examiner.
Each polygraph examiner's license shall be issued for the term of
one year and shall, unless suspended or revoked, be renewed

annually.

67R503 MRB-D 7
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J/

(b) A person may renew an unexpired license by paying to the

board before the expiration date of the license the required

renewal fee.

/

(¢) If a person's license has been expired for not longer

than 90 days, the person may renew the license by paying to the

board the required renewal fee and a fee that is one-half of the

examination fee for the license.

(d) If a person's license has been expired for longer _than

90 days but less than two years, the person may renew the license

by paying to the board all unpaid renewal fees and a fee that is

equal to the examination fee for the license.
/

(e) I1f a person's license has been expired for two years or

longer, the person may not renew the license. The person may

obtain a new license by submitting to reexamination and complying

. with the requirements and procedures for obtaining an original

license. [as-presefibed—by—the-bearde-—A-peiygraph-examinef—whese
iieense—has—expired-may—at—any-time--within-—iwe-—years——after--€he
expiratien——thefeef-ebtain—a—fenewa&—iieense-witheu%-examina%ien-by
making-a—renewai—appiiea%ien—%herefer-and-satisfying-See%ien--B(2)7
¢3)7-and- {43 --Hewever;-any]

-

(f) A polygraph examiner whose license expired while he was .
in the federal service on active duty with the armed forces of the
United States, or the national guard called into service or
training, or in training or education under the supervision of the

United States preliminary to induction into the military service,

may have his license renewed without examination 1if within two

" years after termination of such service, training, or education

67R503 MRB-D 8
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except under condition other than honorable, he pays to the board

the required renewal fee and furnishes the board with an affidavit

to the effect that he has been so engaged and that his service,
training, or education has been so terminated. [Beetiten-B¢237- €39

and—f4)—e£—this-Aet—mus%-aise-be—sa%isfiede]

1 —
Sec. 19. EFUSAL, PROBATION, REPRIMAND, SUSPENSION,
REVOCATION=~-GROUNDS. The board shall [may] refuse to issue a
license, shall revoke or suspend a license, shall reprimand a

. 0\ o .
licensee, or may probate a license suspension [er-may-suspend-e¥

reveke-a-tieense] on any one or more of the following grounds:
(1) for failing to inform a subject to be examined as to the
nature of the examination;
(2) for failing to inform a subject to be examined that his
participation in the examination is voluntary;
| (3) material misstatement in the application for original

license or in the application for any renewal license under this

Act;

(4) wilful disregard or violation of this Act or of any
regulation or rule issued pursuant thereto, including, but not
limited to, wilfully making a false report concerning an

examination for polygraph examination purposes;

(5) if the holder of any license has been adjudged guilty of
the commission of a felony or a misdemeanor involving moral
turpitude;

(6) making any wilful misrepresentation or false promises or
causing to be printed any false or misleading advertisement for the

purpose of directly or indirectly obtaining business or trainees;

67R503 MRB-D -9
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(7) having demonstrated unworthiness or incompetency to act
as a polygraph examiner as defined by this Act;

(8) allowing one's license under this Act to be used by any
unlicensed person in violation of the provisions of this Act;

(9) wilfully aiding or abetting another in the violation of
this Act or any regulation or rule issued pursuant thereto;

(10) where the 1license holder has been adjudged as a

habitual drunkard or mentally incompetent as provided in the
Probate Code;

(11) failing, within a reasonable time, to provide
information requested by the secretary as the result of a formal
complaint to the board which would indicate a violation of this
Act; [e¥]

(12) failing to inform the subject of the results of the
examination if so requested; or

_

/
(13) violating Subsection (a) of Section 19A of this Act

relating to the confidentiality of information acguired from an

examination.

7 v
Sec. 22. \\BOARD HEARING. (a) If the board proposes to

refuse a person's application for a license or to suspend or revoke

a person's license, the person is entitled to a hearing before the

board. [When-there-is-eause—te-refuse—an-appiieatien-ef-te-suspend
ef—-reveke--the-iieense—ef-any-peiygraph—examiner7-the-beard-shaiiy
neé-&ess-than-ae-days—befere--refusai7--suspensien7-—er--reveeatéen
aetien--is--taken7--netify--sueh-persen-in-writing7-in-persen-er-by

eeftified-maii-at-the—iast—address-suppiied-te—tke--beard-—by—-sueh

_persen7--ef--sueh—impending—refusai7-suspenséen7—ef—reveeatien7-€he

67R503 MRB-D 10
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reasens—thereferr—and-ef-his-régh%-te-an-administrative-hearing-£er
the--purpese--ef--determining--whethef--er-—net--the--evidenee---is
suffieient-te-warrant-ﬁhe-refusai7-suspensien7-er-reveeatien-aetien
prepesed--te--be--taken-by—the-beafde——i£7-within—29—days-after-the
persenai-sefviee-ef-sueh—netiee-ef-sueh-netiee-has--been--depesited
in--the--Hnited--States--maii7--sueh-—persen-has-net-made-a—written
request-te-the—beard-fer-this-administrative-hearing7-the—beard--is
autherézed-te-suspend-er-reveke—the-peiyéfaph-examinerls-iieense-e£
5ueh——pefsen-—wi%heut-a-hearingf--Upen-reeeipt-by-the-beafd—ef—sueh
written-request-ef-saeh-persen-within-the—ae—day-peried-as-set—-eu%
abeve7—-an--eppeftunity--fer——an--administfative--hearing--shaii—be
afferded-as-eariy—as-is-praetieahie=-—En-ne—ease-shaii-the——hearing
be—-heid—-iess--than--}e--days--af%ef-written-netifieatien-theree£7
ineiuding—a-eepy-ef—the-eharges:—shaii-have-been-géven——the-—pefsen
by--persenai——sefviee-er-by-eertified-maii-sene-te-the-iast-addfess
suppiied--te--the—-beafd-—by—-the-—appiieant—--er-—-iieenseee---?he
administrative—hearing—in-sueh—eases-shaii-be—befere-the—bearde]A

(b) Proceedings for the refusal, suspension, or revocation

of a license are governed by the Administrative Procedure and Texas

7 é/ , == .
Register Act, as amended (Article 6252-13a, Vernon's Texas Civil

Statutes). [?he--béard—-shaii-eenduet-the—administrative-hearings_

and-it-is—autherized-te—administer-eaths-and——issue—-subpeenas—-fer
the-—attendanee-—e€-witnesses-and—the—preduetien—ef-reievant—beeks7
paper57-deeuments7—ete=-—Gn-the-basis-ef-the-evidenee—submitted--at
the--hearingr--the--beard--shaii--take--whatevef--aetien-—it—-deems
neeessary-in-refusing-the-app&ieatien-er-suspendiﬁg—ef-feveking-the

izeense= |

67R503 MRB-D 11
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Sec. 23.(:E§DICIAL REVIEW. Any person dissatisfied with the
action of the board in refusing his application or suspending or
revoking his license, or any other action of the board, may appeal

the action of the board by filing a petition within the appropriate

time [36-days-thereafter] in the district court in the county where

the person resides or in the district court of Travis County,

Texas. An appeal of an action of the board is governed by the

— "

Administrative Procedure and Texas Register Act, as amended
(Article GZSffiéa, Vernon's Texas Civil Statutes). Judicial review

of an action of the board shall be conducted under the substantial

evidence rule. [En—aii-appeais-preseeuted-én-any-ef-the-eeufts-ef

this-state-pufsuant-te-the-previsiens-—ef-—éhis--Aet7—-sueh--triais
shall--pe--de--neve--as-that-term-is-used-and-understecd-in-appeats
frem-justiee-ef-the—peaee—eear%s-te-eeunty—eeurts=—--Qhen--sueh—-an
appeai-—is--fiied—-and-the-eeurt-%hereby-aequires-jurisdietien7—aii
administrative-er-eneedtive-aetion-taken--prior--therete--shati--be
nuii--and--veid—-and—-ef—ne—feree-and-effeetT-and—the-righ%s-ef-tke
parﬁies-therete—shaii-be-determined-by-the-eeur%-upen--a--ériai--ef
the-matters-in-een%reversy-under—ruies—geverning—the-tfiai—ef—ethef
eivii—suits—in-the-same-manner-and-te-%he-same-extent-as—theugh-the
mattef—-had--been-eemmitted-%e—€he-eeurts-in-the—first—instanee-and.
€heré—had-been-ne—intefvening—administfa%ive—er-exeeu%ive—aeeien-er
deeision- ~-Under-ne-eireumstanees-shati--the--substantiat--evidenee
ruie--as-—inéerpreted--and--appiied—by-the-eeurts-ef-?exas-in-ether
eases-evef-be-used—er—-appiied-—te--appeais-—preseeuted--under--the

previsiens--ef--this—-Aete---?he-—&egisia%ufe-—hefeby-—speeifiea&iy

" deeiares-that-the-previsiens—ef—%his—seetien-shaii-net—be-severabie

67R503 MRB-D 12
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frem-the-balanee-of-this-Aet,--and--further--speeifieatiy--deetares
that--this--Aet-wenid-net-have-been-passed-without-the-ineiusien-ef
this-geetion---If-thig~sectionr-or-any-part--thereef --ia--for--any
reasen--ever--heid-?by-any-eeurt-te-be—invaiid7—uneenstitutienai—ef
ineperative-in—any—way7-saeh-heiding-shaii——appiy--%e-—this--entife
Aet7--and--in-sueh-even%-this-entire—Aet-shaii-be-nui}7-veid-and-e£
ne-feree—and—eff;ete]v// )

Sec. 26.<:é§NALTIES. Iél Any person who violates any
provision of this Act or any person who falsely states or
represents that he has been or is a polygraph examiner or trainee
or that he is qualified to apply instrumentation to the detection
of deception or verification of truth of stateﬁents shall be guilty
of a misdemeanor and upon conviction thereof shall be punished by a
fine of not lesé than $100 nor more than $1,000 or by imprisonment

in the county jail for a term of not to exceed six months, or both.

b) A person commits an offense if the person intentionally,

knowingly, recklessly, or with criminal negligence violates Seéffgg

19A of this Act relating to the confidentiality of information

acquired from a polygraph examination. An offense under this

subsection is a Class B misdemeanor.

/ /
SECTION 4. The/igiygraph Examiners Act, as amended (Article
~./ ' . . . :
4413(29%cc), Vernon's Texas Civil Statutes), is amended by adding
s / , _
Sections 13A, 19A, 19B, and 24A to read as follows:

c_/
Sec. 13A. NOTICE AND ANALYSIS OF EXAMINATION RESULTS. (a)

Within 30 days after the day on which a license examination 1is

administered under this Act, the board shall notify each examinee

of the results of the examination. However, if an examination is

67R503 MRB-D 13

-4




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

27

graded or reviewed by a national testing service, the board shall

notify the examinee of the results of the examination within two

weeks after the day that the board receives the results from the

testing service. If it is foreseeable that the notice of the

examination results will be delayed for longer than 90 days after

the examination date, the board shall notify the examinee of the

reason for the delay before the 90th day.

(b) 1f requested in writing by a person who fails a license

examination admihistered under this Act, the board shall furnish

the person with an analysis of the person's performance on the

examination.

Sec. TEXT CONFIDENTIALITY OF EXAMINATION RESULTS. (a)

Except as provided by Subsection (c) of this section, a licensed

polygraph examiner, licensed trainee, or employee of a licensed

polygraph examiner may not disclose to another person information

acquired from a polygraph examination. ////

(b) Except as provided by Subsection (d) of this section, a

person for whom a polygraph examination is conducted or an employee

of the person may not disclose to another person information

acquired from the examination.

(c) A licensed polygraph examiner, licensed trainee, or.

employee of a licensed polygraph examiner may disclose information

acquired from a polygraph examination to:

(1) the examinee or any other person specifically designated

in writing by the examinee;

(2) the person, firm, corporation, partnership, business

entity, or governmental agency that requested the examination;
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(3) members, or their agents, of governmental agencies such

as federal, state, county, or municipal agencies that license,

supervise, or control the activities of polygraph examiners;

(4) other polygraph examiners in private consultation, all

of whom will adhere to this section; or

(5) others as may be required by due process of law.

(d) A person for whom a polygraph examination is conducted

or an employee of the person may disclose information acquired from

the examination™to a person described by Subsections (c)(1)-(5) of

this section.

(e) The board or any other governmental agency that acquires

information from a polygraph examination under Subsection (c)(3) of

this section shall keep the information confidential.

Sec. 19B. INFORMATION ABOUT COMPLAINTS. (a) The board

shall keep an information file about each complaint filed with the

board relating to a licensee.

(b) 1If a written complaint is filed with the board relating

to a licensee, the board, at least as frequently as quarterly,

shall notify the complainant of the status of the complaint until

its final disposition unless the notification would jeopardize an

undercover investigation.

Sec. 24A. CONSUMER INFORMATION. (a) The board shall

prepare information of consumer interest describing the regulatory

functions of the board, and describing the board's procedures by

which consumer complaints are filed with and resolved by the board.

The board shall make the information available to the general

public and appropriate state agencies.

67R503 MRB-D 15
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(b) Each written contract for the services in this state of

a licensed polygraph examiner and each waiver of liability that is

signed by the subject of a polygraph examination shall contain the

name, mailing address, and telephone number of the board.

e
SECTION 5. A rule adopted by the Polygraph Examiners Board

before September 1, , 1981, that conflicts with the PSI;;;aph
s cwmeddect — —

Examiners Actm(Article 4413 (29cc), Vernon's Texas Civil Statutes),
as amended by this Act, is void. Withinh90 days after September 1,
1981, the board Bhall repeal the rule.

SECTION 6. (a) A person holding office as a member of the
Polygraph Examiners Board on the effective date of this Act
continues to hold the office for the term for which the member was
originally appointed.

(b) The governor shall appoint two public members to £fill
the offices of +the incumbent members who are not polygraph
examiners in the commercial field and whose terms expire June 18,
1983, and June 18, 1985.

SECTION 7. This Act takes effect September 1, 1981.

SECTION 8. The importance of this legislation and the
crowded condition of the calendars 1in both houses create an
emergency and an imperative public necessity that the
constitutional rule requiring bills to be read on three several

days in each house be suspended, and this rule is hereby suspended.
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COMMITTEE REPORT FORM

® 3/12/81

Date of report to Senate

Austin, Texas

Honorable William P. Hobby
President of the Senate

Sir:

We, your Committee on State Affairs

S, to which was referred
—'B. No. have had the same under consideration, and 1 am instructed to report it back to the Senate

with the recommendation that it do pass N and be printed.

S

Chigfrman

Paper clip the original and one copy of this form to the original bill and retain one copy for your fiie.
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LEGISLATIVE BUDGET BOARD

Austin, Texas

FISCAL NOTE
March 2, 1981

Honorable Ray Farabee, Chairman
Committee on State Affairs

Senate Chamber In Re: Senate Bill No. 441
Austin, Texas By: Doggett
Sir:

In response to your request pursuant to Senate Rule 94, Subsection (g), this
office finds the fiscal implications of Senate Bill No. 441 (relating to
continuation of the Polygraph Examiners Board and regulation of the operators
of devices that are intended to determine if a person is telling the truth
and to disclosure of the information acquired from the devices) to be as
follows:

The bill would make no appropriation but could provide the legal
basis for a request for funds to implement the provisions of the
bill.

The Polygraph Examiners Board is subject to the provisions of the
Texas Sunset Act, and unless continued in existence by the
Legislature, will be abolished effective September 1, 1981.

The bill, should it be enacted, would continue the existence of
the Polygraph Examiners Board after September 1, 1981. The
Polygraph Examiners Board will have the responsibility to carry
out the provisions of this Act, except for certain administrative
duties (accounting, payroll, etc.) which will be transferred to
the Department of Public Safety from the Texas Engineering
Extension Service.

The amount set forth for this agency in the General Appropriations
Bill, as introduced (FY 1982 $51,577; FY 1983 $56,696), would be
contingent, if approved, upon passage of SB 441 or similar legislation.
These appropriations would provide for approximately 2 state employees
and would be financed from the following increase in fees.

New Fee

Fees (Names) Present Fees Schedule
Polygraph Examiner's License $60 . $150
License Renewal 25 ~ 100
Intern Application 25 75
Test Fees -0- 50
Duplicate License 10 25

The financial implications of the bill in future years may reasonably
be expected to approximate the recommended appropriation level for
fiscal years 1982 and 1983, but would in fact depend upon future
decisions of the Texas Legislature.

No fiscal implication or additional cost to units of local government
attributable to the bill, should it be enacted, is anticipated.

; ho:mas M. fee]

Director

Source: Texas A&M System, Department of Public Safety; LBB Staff: TK, JH, KS, PA
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A BILL TO BE ENTITLED

Y. . AN ACT \
He b and \
relating tg«pontinuation of the Polygraph Examiners Board and'#o\

Paph Spmrsiar aiails), and L/'A.uA) L lagyecw s
\k).f/’fdé‘;e__nneratorq o-f vu__;,’_;ccs— that i nfpnded._i):.eﬁ-

regulatlon

W«mﬁ;

“rrform ; : devicesy prov1d1ng penaltlei)ll4hl0u¢4125

BE IT ENﬁCTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION %. Section 5, Polygraph Examiners Act, as amended
(Article 4413(29cc), Vernon's Texas Civil Statutes), is amended by-
amending Subsec%ions (a), (b), and (e) and by adding Subsections
(£), (g), (h), a%d (i) to read as follows:

“(a) There i is hereby established in the Department of Public

1
afety [Engineeri%g-Extensien-ServieeT--Peiiee-—?raining-—Bivisien7
!
FTenas---A-&-M--Unilversity--Bystemsy] a Polygraph Examiners Board
consisting of six qembers who shall be citizens of the United

States and residents of the state for at least two years prior to

appointment. Four members|[r-ati-ef--whem] shall each have been

engaged for a period of five consecutive years as a polygraph
ekaminer prior to appointment to the board, and at the time of

appointment as an aéxive polygraph examiner. Two members must be

representatives of the‘general public. A person is eligible for
\

appointment as a pubfic member if the person and the person's

spouse are not licensed Sy an occupational regulatory agency in thei2

field of polygraph examinfng, are not employed by and do not

participate in the management of an agency or business entity
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related to the field of polygraph examining, and do not have, other

than as consumers, a financial interest in a business entity

related to the field of polygraph examining. No two board members

may be employed by the same person or agency. Two of the |[At-leask

twe] members who are polygraph examiners must be gualified

examiners of a governmental law enforcement agency, one of which
shall be the supervisor of the polygraph section of the Department
of Public Safety, and [at--%east] two of the members who are

polygraph examiners must be qualified polygraph examiners in the

commercial field. The members shall be appointed by the Governor
of the State of Texas with the advice and consent of the Senate for
a term of six years. [?he-terms—ef-effiee-ef-members—appeineed—-te
the--initiat--beard--are-twe-for-twe-yearss-twe-for-£feur-yearss-and
twe-fer-sin-years= | Any vacancy in an unexpired term shall be
filled by appointment of the Governor with the advice and consent
of the Senate for the unexpired term.

“%b) The Department of Public Safety shall provide to the

board staff persons necessary to perform the administrative

functions of the board. The [number-ef-empieyees-and-the--sataries

ef--eneh;--inetuding] travel [and-expense]| allowance of the members
of the board [Bear¥d] shall be as fixed in the General Appropriation

Act [B#::]. Each member of the board is entitled to a per diem as

set by legislative appropriation for each day that the member

engages in the business of the board. 7

>,
é(e) The Polygraph Examiners Board is subject to the Texas/{

Sunset Act, as amended (Article 5429k, Vernon's Texas Civil

Statutes); and unless continued in existence as provided by that

67R503 MRB-D 2
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Act the board is abolished, and this Act expires effective

September 1, 1993 [398%].

“(f)' A member or employee of the board may not be an officer,

employee, or paid consultant of a trade association in the

polygraph examining field. A member or employee of the board may

not be related within the second degree by affinity or within the

second degree by consanguinity to a person who is an officer,

employee, or paid consultant of a trade association in_ the

regulated industry.

V' (g) A person who is required to register as a lobbyist under

Chapter 422, Acts of the 63rd Legislature, Regular Session, 1973,

as amended (Article 6252-9¢, Vernon's Texas Civil Statutes), may

not serve as a member of the board or act as the general counsel to

the board.

W(h) It is a ground for removal from the board if a member:

W\ (1) does not have at the time of appointment the

gqualifications required by Subsection (a) of this section for

appointment to the board;

W (2) does not maintain during the service on the board the

qualifications required by Subsection (a) of this section for

appointment to the board; or

W£\(3) wviolates a prohibition established by Subsection (f) or

(g) of this section.

(i) If a ground for removal of a member from the board

exists, the board's actions taken during the existence of thg%;
V4

ground for removal are not invalid for that reason. /1 2 C!(
aé
)

SECTION 2. Section 6, Polygraph Examiners ActA (Article

67R503 MRB-D 3
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4413 (29cc), Vernon's Texas Civil Statutes), is amended by adding
Subsection (d) to read as follows:

\
V' (d) The board may not adopt rules restricting competitive

bidding or advertising by a licensee of the board except to

prohibit false, misleading, or deceptive practices by the licensee.

The board may not include in its rules to prohibit false,

misleading, or deceptive practices by a licensee a rule that:

é(l) restricts the licensee's use of any medium for

advertising;

“(2) restricts the licensee's personal appearance or use of

his personal voice in an advertisement;

(3) relates to the size or duration of an advertisement by

the licensee; or

“(4) restricts the licensee's advertisement under a trade

name. %
SECTION 3. Sections 8, 9, 12, 14, 17, 19, 22, 23, and 26,
y an amesded
Polygraph Examiners Ach(Article 4413(29cc), Vernon's Texas Civil
Statutes), are amended to read as follows:
QSeé%Cgi EXAMINER'S LICENSE QUALIFICATIONS. (a) A person is
qualifie% to receive a license as an examiner
Qé;&+wEEhe-is-at-}east—Qi-years—ef-age7-and
¢[(2)--whe-is—a—eitizea—ef-the-United—State57—and
u[(3)--whe--estabiishes-—that--he——is-—a--persen—-ef--henesty7
truthfuiness7-integrityT—and-merai—fitne557-andk1/~
\}E%I [¢43] who has not been convicted of a felony or ?;éi

misdembfanor involving moral turpitude; and

W (2) [¢5¥] who holds a baccalaureate degree from a college or

67R503 MRB-D 4
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university accredited by an organization that the board designates

and that thé board determines has accreditation standards to ensure

a high level of scholarship for students [€he-Ameriean-Asseeiation

ef-ee}iegiate-Registrars--and--Admissiens—-effieers], or 1in lieu
thereof, has five consecutive years of active investigative
experience immediately preceding his application; and

Qiél [¢6)] who is a graduate of a polygraph examiners course
approved by the board and has satisfactorily completed not less
than six months of internship training, provided that 1f the
applicant is not a graduate of an approved polygraph examiners
course, satisfactory completion of not less than 12 months of
internship training may satisfy this subdivision; and

“(4) [¢¥¥] who  has passed an examination conducted by the
board, or under its supervision, to determine his competency to
obtain a license to practice as an examiner.

\\(b) [48%] Prior to the issuance of a license, the applicant
must furnish to the board evidence of a surety bond or insurance
policy. Said surety bond or insurance policy shall be in the sum
of $5,000.00 and shall be conditioned that the obligor therein will
pay to the extent of the face amount of such surety bond or
insurance policy all judgments which may be recovered against the
licensee by reason of any wrongful or illegal acts committed by him
in the course of his examinations.

W(c) The board by rule shall establish the criteria by which

<
it determines whether an applicant complies with the active/ff

Subdivision (3) ¢h
investigative experience requirement established Y A Section
[AY

(a) (2T of this section.
P
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the board [Beard] established or attempted to be established by
E%:£H~49557—59%h—5eg77—avS_FJQ+FAPEH—fh—8881 and whose license was
in effect on the date on which said Act was held invalid, shall be
automatically licensed hereunder until such date as his license
under the Act aforesaid has expired and thereafter may renew his
license on payment of the fee herein provided. The applicant must
ection (1)
also satisfy the provisions ofp Section §1§?3£8E??] of this Act.

“Sec*ﬁTé. APPLICANT WITH OUT-OF-STATE LICENSE. The board may

waive any license requirement for an applicant with a valid license

from another state having license requirements substantially

equivalent to those of this state. [An--apptieant--whe--is-a

peiygraph-examiner-iieensed-under—the-—iaws-—ef--anethef--state--er
territery--ef--the-—United—-States—-may—be-issued-a-iieense-witheut
examinatien-by-the-beafd7-in-i%s-diseretien7—upen—payment-ef—a-—fee
ef-$69-and-the-preduetien-ef-satisfaetery-pree£-that
¢ [(i)--he-is-at-&east—ﬁ&-years-ef-ager—and
: ¢[(2)--he-is-a—eitizen-ef-the-Hnited—StateS7—and
¢[(3)-—he—is-ef-geed-merai—eharaeter7-and
¢[§4}--the-—-requirements—--fer--the-—iieensing--ef—-peiygraph
examiner-in—sueh-partieuiar-state-er-tefritery-ef—the—Unéted—Statee
were—at-the-date—eé-the-appiieantls—iéeensing—therein-substantéaiimﬁ?
equévaient-te—the-requirements—new—in-feree—in-this-s%ate7-and
v [(S)--the---appiieant--—had--—iawfuiiy---engaged----ia-——-the
administratien-—ef-—peiygfaph—-examina%iens-—undef—the-}aws-ef—saeh

s%ate-er-%erritery-Eer—at-ieas%-twe—years-prief-%e—his--appiieaeien

67R503 MRB-D 6
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fer-license-hereunders-and
“[(6)—-sueh—--ether---state-—-er—--Eerfitery---grants--simiiar
reeipreeity-ee-iieense-heidefs—eﬁ—this-state7-and

°[(?)--he—has-eempiied-with—Seetien-}&-ef-this—Aetw]‘4

“Secr‘14. [ EXAMINATION-AND-EI€ENBE] FEES. (a) The board
shall establish reasonable and necessary fees for the
administration of this Act. [?he-£ee-te-be-paid—-by--an--appiieant

£er--an-examina%ien-te-determine-his—fitness-te-reeeive—a—peiygfaph
examinerls-iieense-is-$297-whieh-is-net—te-be-eredited--as——payment
against—the-iieense-fee{}
\ ) {E}e—fee—te—be-paid—fer-an-eriginai-peiygraph-examinefls
tieense-1s8-560-
\\[(e)--The—fee—te-be-paid-fef-an-énternship—iieense-is—$39=
“[(d)--?he--fee—-te--be—-paid-—£er—€he-issuanee—ef-a-dupiiea%e
peiygraph-examineris—iieense-is-s191
\\[(e)—-The-fee—te—be-paid—§er—a—pe&ygraph—-examinefls—-renewai
ticenge-2a-§25~
&[ff)--?he——fee—-te-be-paid-fer-the-extensien-er—renewai-ef—an
internship-tieense-+s-525<

\\[(g&—-?he-fee-te—be—paid—fer—a-dupiieate—-internship—-iieense

és-sageyf/ﬁ
iégjf[fh’] The fees required by this Act may be paid by the
governmental agency employing the examiner.‘9/é

*Sec*“@é. TERMINATION AND RENEWAL OF EXAMINER'S LICENSE. (a)
Each polygraph examiner's license shall be issued for the term of

one year and shall, unless suspended or revoked, be renewed

annually.

67R503 MRB-D 7
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1 ‘(b) A person may renew an unexpired license by paying to the
2 board before the expiration date of the license the reqguired
3 renewal fee.

4 % (c) If a person's license has been expired for not longer
5 than 90 days, the person may renew the license by paying to the
6 board the required renewal fee and a fee that is one-half of the
7 examination fee for the license.

8 W (d) 1If a person's license has been expired for longer than
9 90 days but less than two years, the person may renew the license
10 by paying to the board all unpaid renewal fees and a fee that is
11 equal to the examination fee for the license.
12 “(e) If a person's license has been expired for two years or
13 longer, the person may not renew the license. The person may
14 obtain a new license by submitting to reexamination and complying
15 with the requirements and procedures for obtaining an original

16 license. [as-preseribed-by-the-beard- --A-petygraph-examiner-whese

17 license-has-expired-may-at-any-time--within--tve--years--after-~-the

18 expiratien—-thereef-ebtain-a—renewai—iieense-witheu%-examinatéen-by

19 making-a-renewai-appiieation-therefor-and-satisfying-Seetien--8¢2}7

(3}7-and-(4&1-—Hewever7-any]W{—'

“gf) A apolygraph examiner whose license expired while he was

20

21

22 in the federal service on active duty with the armed forces of the
23 United States, or the national guard calleﬁz into service or
24 training, or in training or education under the supervision of the
25 United States preliminary to induction into the military service,
26 may have his license renewed without examination if within two
27 years after termination of such service, training, or education

67R503 MRB-D 8
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except under condition other than honorable, he pays to the board

the required renewal fee and furnishes the board with an affidavit

to the effect that he has been so engaged and that his service,
training, or education has been so terminated. [Beetion-8¢2}7- €37
y

and—{4)-e£-€his-Aet—must-aise-be—satis£iede] 4

*Sech 19. REFUSAL, PROBATION, REPRIMAND, SUSPENSION,

REVOCATION~--GROUNDS. The board shall [may] refuse to issue a

license, shall revoke or suspend a license, shall reprimand a

licensee, or may probate a license suspension [ef—mayfsuspend—er
reveke-a-tieense] on any one or more of the following grounds:
6(1) for failing to inform a subject to be examined as to the
nature of the examination;
% (2) for failing to inform a subject to be examined that his
participation in the examination is voluntary;
| & (3) material misstatement in the application for original

license or in the application for any renewal license under this

Act;

“(4) wilful disregard or violation of this Act or of any
regulation or rule issued pursuant thereto, including, but not
limited to, wilfully making a false report concerning an

examination for polygraph examination purposes;

W\ (5) if the holder of any license has been adjudged guilty of
the commission of a felony or a misdemeanor involving moraljz
turpitude;

*(6) making any wilful misrepresentation or false promises or
causing to be printed any false or misleading advertisement for the

purpose of directly or indirectly obtaining business or trainees;

67R503 MRB-D 9
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Q (7) having demonstrated unworthiness or incompetency to act
as a polygraph examiner as defined by this Act;

¢ (8) allowing one's license under this Act to be used by any
unlicensed person in violation of the provisions of this Act;

6(9)' wilfully aiding or abetting another in the violation of
this Act or any regulation or rule issued pursuant thereto;

¢(10) where the license holder has been adjudged as a
habitual drunkard or mentally incompetent as provided in the
Probate Code;

*(11) failing, within a reasconable time, to provide
information requested by the secretary as the result of a formal
complaint to the board which would indicate a violation of this
Act; [e¥]

N (12) failing to inform the subject of the results of the

examination if so requested; or

£(13) wviolating Subsection (a) of Section 19A of this Act

relating to the confidentiality of information acquired from an

examination.

Ysech'22. BOARD HEARING. (a) If the board proposes to

refuse a person's application for a license or to suspend or revoke

a person's license, the person is entitled to a hearing before the

board. [When—there-is-eaase-te—refuse—an-app&iea%ien-er-te-suspend}??

er--reveke--the-iieense—ef-any-pe&ygraph—examiner7—the—beard—shaii7
net-iess-than-ae-days-befere—-refusa}7-—suspensien7-—er-—reveeatien
aeeien—-is--taken7--netify--sueh-persen-in-wri%ing7-én-persen-er-by
eertified—mai&-at-the—iast-address-suppiied—te-%he--beafd—-by--sueh

persen7-—ef--sueh-impending-refusai7—suspensien7-er—reveeatien7-éhe

67R503 MRB-D 10
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reasens—%herefer7-and—ef-his—right-%e—an—administrative-hearing-£er
the--purpese--ef-—determining—-whetkef—-er--net--the—-evidenee—-—is
suffieient-te-warrant—tke-reﬁusai7-suspensien7-er-reveeatien—aetien:
prepesed--te—-be--taken-by-the—bearde--§f7—within-ae—days-aftef-the
persenai-eerviee-ef-sueh-netiee-ef—sueh-netéee-has—-been—-depesi%ed
in-—the-—United—-States--maii7——sueh--persen-has-net-made-a—wri%ten
request-te-the—beard-fef-this-administrative-hearing7—the—beard-—is
autherized-te-suspend—er-reveke—the-peiygraph—examinerls-iieense—eﬁ
sueh--persen--witheut-a-hearinge--Upen—reeeip%—by—the-beard-ef—sueh
written-request-ef-saeh-pefsen—within—the-29—day-peried-as-set——eut
abeve7--an--eppertunity-—fer--an--administfative——hearing—-shaii-be
afferded-as-eariy-as—is—praetieabiee--in-ne—ease-shaii—the--hearing
be--heid--iess-—than—-ie--days-—after-writ%en-neté£ieatien-theree£7
ineiuding-a-eepy-ef-the-ehafge57-shaii-have-been—given-—the--persen
by--persenai--serviee-er-by-eer%ified—mai&-sent—Ee—the-&ast—addfess
suppiied-—te--the—-beafd—-by--the--appiiean%-—-er——-iieensee=-—-The
administrative-hearing-in-sueh—eases-shaii—be-befere-the-bearde]

“(b) Proceedings for the refusal, suspension, or revocation

of a license are governed by the Administrative Procedure and Texas

Register Act, as amended (Article 6252-13a, Vernon's Texas Civil

Statutes). [The--beafd--shai}-eenduet—the-adminiséfative—hearings

and-it-is—autherized—te—adménister-eaths—and-—issue--subpeenas—-fer/%g
the-—attendanee-—ef-witnesses-and-the-preduetien-ef-reievant-beek57
pape257-deeument57-ete=—-Gn-€he-basis-ef-the-evidenee—submitted-—at
the--hearing7-—the--beard--shaii——take—-whatever—-aetien-—i%——deems
neeessary-én-refusing-the-appiieatien—er-suspending—er-feveking-the

i1ieense= |
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Y SecV 23. JUDICIAL REVIEW. Any person dissatisfied with the
action of the board in refusing his application or suspending or
revoking his license, or any other action of the board, may appeal

the action of the board by filing a petition within the appropriate

time [360-days-thereafter] in the district court in the county where
the person resides or in the district court of Travis County,

Texas. An appeal of an action of the board is_ governed by the

Administrative Procedure and Texas Register Act, as amended

(Article 6252-13a, Vernon's Texas Civil Statutes). Judicial review

of an action of the board shall be conducted under the substantial

evidence rule. [in—aii-appeais—preseeuted—in-any-ef-the—eeurts—ef

this-state-parsuant-te-%he-previsiens—-ef--this-—AetT—-sueh-—triais
shati--be--de--neve--as-that-term-is-used-and-understeed-in-appeats
frem—3&5%&ee—ef-the—peaee-eeurts-te-eeunty-eeufts=---When-—sueh-—an
appea&-—is—-fiied——and-the—eeuft-%hereby-aequires-jurisdietien7—ai&
administrative-er-exeeutive-aetion-taken~-prior--thereteo--shati--be
nui}--and--veid——and--ef-ne—fefee—and—effeet7-and-the—rights-ef-the
parties-therete—shaii—be-determined-by-the-eeuft—upen--a-—tfiai-—ef
the-maeters-in—eentreversy-unéer—ruies-geverning—the—tféa}—ef—ether
eivii—suits-in—the-same-manner—and-te-the-same-extent-as—%heugh-%he

matter--had—-been-eemmitted-te—the-eeurts-in—the-first—instanee-and

there—had-been-ne-intefvening—administrative-er—exeeu%ive-aeﬁien-eg

deeisien: ~-Under-ne-eireumstanees-shati--the--substantiat--evidenee
ruie--as--interpreted——and--app&ied-by-the-eeurts-ef-?exas-in-eﬁher
eases—evef-be—used-er--appiied——te-—appeais-—preseeuted-—under—-the
previsiens--ef-—this--Aete--—?he—-Begisiatare-—hereby-—speeé£ieaiiy

deeéares-that-the-previsiens—ef-this-seetien-shaii-net—be-severabie

67R503 MRB-D 12
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érem-the-balance-of-this-Acts--and--further--speeifieatiy--deetares
that-—this--Aet—weuid-net—have-been-passed-witheut—the-ineiusien—e£
this-seetion- -~if-this-seetiony-or-any-part--thereef;--ia-~-for--any
reasen--evef--he}d--by-any—eeurt—te-be—invaiid7-uneenstitutiena}-er
ineperative—in—any-way7—sueh-heiding-sha}&--appiy--te-—%his—-entire
AetT——and—-in—sueh-event—this-entire—Aet-sha}i-be-naii7-veid-and—e£
ne-ferece-and-effeet~ |

*Sec{‘26. PENALTIES. (a) Any person who violates any
provision of this Act or any person who falsely states or
represents that he has been or is a polygraph examiner or trainee
or that he is qualified to apply instrumentation to the detection
of deception or verification of truth of statements shall be guilty
of a misdemeanor and upon conviction thereof shall be punished by a
fine of not less than $100 nor more than $1,000 or by imprisonment
in the county jail for a term of not to exceed six months, or both.

“(b) A person commits an offense if the person intentionally,

knowingly, recklessly, or with criminal negligence violates Section

19A of this Act relating to the confidentiality of information

acquired from a polygraph examination. An offense under this
subsection is a Class B misdemeanor. “
SECTION 4. The Polygraph Examiners Act, as amended (Article

Z,
4413(29cc), Vernon's Texas Civil Statutes), is amended by adding%&
Sections 13A, 19A, 19B, and 24A to read as follows:

Q‘Secv 13A. NOTICE AND ANALYSIS OF EXAMINATION RESULTS. (a)

Within 30 days after the day on which a license examination is

administered under this Act, the board shall notify each examinee

of the results of the examination. However, if an examination is

67R503 MRB-D 13
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graded or reviewed by a national testing service, the board shall

notify the examinee of the results of the examination within two

weeks after the day that the board receives the results from the

testing service. If it is foreseeable that the notice of the

examination results will be delayed for longer than 90 days after

the examination date, the board shall notify the examinee of the

reason for the delay before the 90th day.

o(b) If requested in writing by a person who fails a license

examination administered under this Act, the board shall furnish

the person with an analysis of the person's performance on the

. . Py
examination. 7

* secf''19A. CONFIDENTIALITY OF EXAMINATION _ RESULTS. (a)

Except as provided by Subsection (¢) of this section, a licensed

polygraph examiner, licensed trainee, or employee of a licensed

polygraph examiner may not disclose to another person information

acquired from a polygraph examination.

Q(b) Except as provided by Subsection (d) of this section, a

person for whom a polygraph examination is conducted or an employee

of the person may not disclose to another person information

acquired from the examination.

é(c) A licensed polygraph examiner, licensed trainee, or

L(
employee of a licensed polygraph examiner may disclose informatiogﬁ%

acquired from a polygraph examination to:

*(1) the examinee or any other person specifically designated

in writing by the examinee;

. . . . .
¥(2) the person, firm, corporation, partnership, business

entity, or governmental agency that requested the examination;

67R503 MRB-D 14
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\
\(3) members; or their agents, of governmental agencies such

as federal, state, county, or municipal agencies that license,

supervise, or control the activities of polygraph examiners;

“(4) other polygraph examiners in private consultation, all

of whom will adhere to this section; or

W5) others as may be required by due process of law.

“(d) A person for whom a polygraph examination is conducted

or an employee of the person may disclose information acquired from

 racaw () HAeugd (5) 66
the examination to a person described by,Subsectionyg (c) (Iy=t5T of
AN 7 -

this section.

“(e) The board or any other governmental agency that acquires

Sulrdiviscor~ (3)

information from a polygraph examination undefySubsection (c) (3 of
7\

this section shall keep the information confidential.

W\seck'19B. INFORMATION ABOUT _COMPLAINTS. (a) _The board

shall Kkeep an information file about each complaint filed with the

board relating to a licensee.

\(b) If a written complaint is filed with the board relating

to a licensee, the board, at least as frequently as guarterly,

shall notify the complainant of the status of the complaint until

its final disposition unless the notification would jeopardize an

undercover investigation. 0'§%v

N e
sec¥\24A. CONSUMER INFORMATION. (a) _ The board shall

prepare information of consumer interest describing the regulatory

functions of the board} and describing the board's procedures by

which consumer complaints are filed with and resolved by the board.

The board shall make the information available to the general

public and appropriate state agencies.

67R503 MRB-D 15
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“(b) Each written contract for the services in this state of

a licensed polygraph examiner and each waiver of liability that is

signed by the subject of a polvgraph examination shall contain the

7
name, mailing address, and telephone number of the board. °

SECTION 5. A rule adopted by the Polygraph Examiners Board
before September 1, 1981, that conflicts with the Polygraph
Examiners Act (Article 4413(29cc), Vernon's Texas Civil Statutes),
as amended by this Act, is void. Within 90 days after September 1,
1981, the board shall repeal the rule.

SECTION 6. (a) A person holding office as a member of the
Polygraph Examiners Board on the effective date of this Act
continues to hold the office for the term for which the member was
originally appointed.

(b) The governor shall appoint two public members to fill
the offices of the incumbent members who are not polygraph
examiners in the commercial field and whose terms expire June 18,
1983, and June 18, 1985.

SECTION 7. This Act takes effect September 1, 1981.

SECTION 8. The importance of this legislation and the

crowded condition of the calendars in both houses create an

L
emergency and an imperative public necessity that thegﬁz
constitutional rule requiring bills to be read on three several

days in each house be suspended, and this rule is hereby suspended.

67R503 MRB-D 16
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A BILL TO BE ENTITLED

1 AN ACT
2 -relating to the administration and conﬁinuation of the Polygraph
3 Examiners Board and to regulation of polygraph examiners, trainees,
4 and their employees; relating to confidentiality of results of
5 polygraph examinations; relating to certain information; providing
6 penalties; amending the Polygraph Examiners Act, aé amended
7 (Article 4413(29cc), Vernon's Texas Civil Statutes), -by amending
8 Sections S5, 6, 8, 9, 12, 14, 17, 19, 22, 23, and 26 and by adding
9 Sections 13A, 194, 19SB, and Z24A.
10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
11 SECTION 1. Section 5, Polygraph Examiners Act, as amended
12 (Article 4413(29cc), Vernon's Texas Civil Statutes), is amended by
13 amending Subsections (a), (b), and-(e) and by adding Subsections
14 (£), (g), (h), and (i) to read as follows:
15 "(é) There is hereby established'in the Department of Public
16 Safety [Ergineering-~Extensien--gervieer-Potice-Traitning-bivisiens
17 FTexas--A-&-M--University--Systems] a Polygraph Examiners Board
18 consisting of six members who shall be citizens of the United
19 States and residents of the state for at least two years prior to
20 appointment. Four members{s~-ati--ef--whem] shall each have been
21 engaged for a period éf five consecutive vyears as a polygraph
22 examiner prior to appointment to the board, and at the time of
23 ~ appointment as an active polygraph examiner. Two members must be
24 representatives of the general public. A person is eligible for
25 appointment as a public member if the persén and the person's
26 spouse are not licensed by an occupational regulatory agency in the
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field of polygraph examining, are not employed by and do not

participate. in the management of an agency or business entity

related to the field of polygraph examining, and do not have, other

than as consumers, a financial interest in a business entity

related to the field of polygraph examining. No two board members

may be employed by the same person or agency. Two of the [At-leasE

twe ] members who are polygraph examiners must be qualified

v.

examiners of a governmental law enforcement agency, .one of which

shall be the supervisor of the polygraph section of the Department
of Public Safety, and [at--%east] two of the members who are

polygraph examiners must be qualified polygraph examiners in the

commercial field. The members shall be appocinted by the Governor
of the State of Texas with the advice and consent of the Senate for
a term of six years. [Fhe-texrms-~of-office~of-members-appointed-te
the—éni%iai-beafd-afe—éwe-fef—twe-yea557—twe-£ef-¥£ear—-year57-—and
Ewo--for-~gix-~-yearss= | Any vacancy in an unexpired term shall be
filled by appeointment of the Governor with the.advice and consent
of the Senate for the unexpired term.

"(b) The Department of Public Safety shall provide to the

board staff persons necessary to perform the administrative

functions of the board. The [number-ef-empleyees-and-the-salaries

ef-eaeh;-inetuding] travel [and-expense] allowance of the members

of the board [Beard] shall be as fixed in the General Appropriation

Act [Biit]. Each member of the board is entitled to a per diem as

set by legislative appropriation for each day that the member

engages in the business of the board."

"(e) The Polygraph Examiners Board is subject to the Texas
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Sunset Act, . as amended (Article 5429k, Vernon's Texas Civil

Statutes); and unless continued in existence as provided by that
Act the board is abolished, and this Act expires effective
September 1, 1993 [298%].

"(f) A member or employee of the board may not be an

officer, employee, or paid consultant of a trade association in the

polygraph examining field. A member or emplovee of the board may

not be related within the second degree by affinitylbr within the

second degree by consanguinity to a person who is an officer,

employee, or paid consultant of a trade association in the

regulated industry.

"(g) A person who is required to register as a .lobbyist

under Chapter 422, Acts of the 63rd Legislature, Regular Session,

1973, as amended (Article 6252-9c, Vernon's Texas Civil Statutes),

may not serve as a member -~of the board or act as the general

counsel to the board.

"(h) It is a ground for removal from the board if a member:

"(1) does not have at the time of appointment the

qualifications required by Sﬁbsection (a) of this section for

appointment to the board;

"(2) does not maintain during the service on the board the

qualifications required by Subsection (a) of this section for

appointment to the board; or

"(3) wviolates a prohibition established by Subsection (f) or

(g) of this section.

"(i) If a ground for removal of a member from the board

exists, the board's actions taken during the existence of the
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1 ground for removal are not invalid for that reason."
2 SECTION 2. Section 6, Polygraph Examiners Act, as amended
3 (Article 4413(29cc), Vernon's Texas Civil Statutes), is amended by
4 adding Subsection (d) to read as follows: '
5 | "(d) The board may not adopt rules restricting competitive
6 bidding or advertising by a licensee of the board except to
7 prohibit false, misleading, or deceptive practices by the licensee.
8 The board may not include in its rules' to Aprsﬁibit falée,
9 misleading, or deceptive practices by a licensee a rule that:
10 "(1) restricts the licensee's use of any medium for
11 advertising;
12 "(2) restricts the licensee's personal appearance or use of
13 his personal voice in an advertisément;
14 "(3) relates to the size or duration of an advertisement by
15 the licensee; or
16 "(4) restricts the licensee's advertisement under a trade
17 name. "
18 SECTION 3. Sections 8, 9, 12, 14, 17, 19, 22, 23, and 26, }
|
19 Polygraph Examiners Act, as amended (Article 4413(29cc), Vernon's i
20 Texas Civil Statutes), are amended to read as follows: |
21 . "Section 8. EXAMINER'S LICENSE QUALIFICATIONS. iél- A
22 person is qualified to receive a license as an examiner
23 , "(1) [whe-is-at-teast-2i-years-ef~ages-and
24 "[¢23--whe-is~a-ecitiren-of-the-United-Statess-and
25 ,"[(3)—-Qhe--estab&ishes--that--he-—is—-a——persen--ef-henesty7
26 trathfuine557-in€egfity7-and-mera&-fi%ne557-aﬁd
27 "[¢43] who has not been convicted of a felony or a
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misdemeanor involving‘moral turpitude; and
"(2) [$53] who holds a baccalaureate degree from a college

or university accredited by an organization that the board

designates and that the board determines has accreditation

standards to ensure a high level of scholarship for students [%he

Ameriean---Asseeintion--of--Celtltegiate--Regigtrars~-and~-~Admissiens
©f£fieerg], or in lieu thereof, has five consecutive years of active
investigative experience immediately preceding his éﬁglication; and

"(3) [¢63}] who is a graduate of a polygraph examiners course
approved by the bpard and has .satisfactorily completed not léss
than six months of internship +training, provided that if the
applicant is not a graduate of an approved polygraph examiners
course, satisfactory completion of not 1less than 12 months of
internship training may satisfy this subdivision; and

"(4) [¢¥3] who has passed an examination conducted by the
board, or under its supervision, té determine his competency to
obtain a license to practice as an examiner.

"(b) [¢83¥] Prior to the issuance of a license, the applicant
must furnish to the board evidence of a surety bond or insurance
policy. Said surety bond or insurance policy shall be in the sum
of $5,000.00 and shall be conditioned that the obligor therein will
pay to the extent of the face amount of such surety bond or
insurance policy all judgments which may be recovered against the
licensee by reason of any wrongful or illegal acts committed by him
in the course of his examinations.

"(c) The board by rule shall establish the criteria by which

it determines whether an applicant complies with the active
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investigative experience requirement established by Subdivision (2)

of Subsection (a) of this section.

"Section 9. ACQUISITION OF LICENSE BY PRESENT EXAMINERS. On
the effective date of this Act, any person who held a license
issued by the board [Beerd] established or attempted to be

established by Chapter 441, Acts of the 59th Legislature, Regular

Session, 1965 [Aet57-i9657-59th-5eg=7-R=S§7—€h=-44i7-p1—-888], and
whose license was in effect on the date on which saia;Act was held
invalid, shall be automatically licensed hereunder until such daﬁe
as his license under the Act aforesaid has expired and thereaffer

may renew his license on payment of the fee herein provided. The

applicant must also satisfy the provisions of Subsection (b) of
Section 8 [¢83] of this Act."
"Section 12. APPLICANT WITH OUT-OF-STATE LICENSE. The board

may waive any license requirement for an applicant with a wvalid

license from another state having license reguirements

substantially equivalent to those of this state. [An-appiieant-whe

ts-a-poiygraph-examntner-ticensed-under-the-laws-ef-another-state~or
territory-of-the-United-States-may--be--issued--a--liceense--without
examinatien--by-the-board;-in-its-diseretions;-upen-payment-ef-a-£fee
ef-566-and-the-production-of-satisfactery-proecf-that
"[¢2}~-he-is-at-iteast-2i-years~-of-ages-and |
"[¢2}--he-is-a-ecitizen-of-the-United-Statess~and
"[¢3}--he-is-ef-geed-morat-character+-and
"[éé&--the-—fequifements--fef—-the--iieensing--ef--—peiygraph
examinef-én—sueh-paftieuiaf-state—ef-%effitef?—ef-the-gnited-Sta%es

were-at-the-date~of-the-applicantlis-licensing-therein-substantiaily
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eguivatent-te-the-regquirements~-new-in-£foree-in-this-states-and

"[¢5y--the----applieant---had--~tawfuiity---engaged---in---£he
administratien-ef-petygraph-examinatiens-under--the--taws--ef--sueh
state--ev-territory-£for-pt-teast-Eweo-years-prrerx-to-his-appitieatien
fef—iieense-hereundef7-and

"[ ¢63-~-sueh--ether--state---or---territory---grants---simitar
reeipreetty-to-ticense-hoiders-of-this-stater-and

"[¢3}--he-has-cempiicd-with-Section-1i-ef-this-Act: "

"Section 14. [EXAMIMNATION-AND-LI€ENSE] FEES. (a) The board
shall establish reasonable and necessary fees for the
administration of this Act. [The-fee-te-be-paid--by--an--appiieant

for--an-examination-to-determine-his~-£fitness-te-receive-a-petygraph
exeminerig-license-i3-526,--whieh-is-net-teo-be-eredited--as--payment
against-the-ticense-£feex |

"(b) [Fhe---fee---te--be--paid--fer--an--eriginai--petygraph
examiner-s-iieense-+8-566- |

"[ tey--Fhe-fee-teo-be-paid-£foer-an-internship-tieense~~-+s~--5$36=

"[ td}--Fhe--fee--to--be--paid-£for-the-issuanee-eof-a-dupiieate
peitygraph-examineris-lieense-13-5$16-=

"[ ¢e3--FThe-fee-to-be-paid-fer-a-petygraph-examineris--renewat
ticense-i+s-525-

"[ ¢£3--Fhe~--fee-to-be-paid-fer-the-extensien-er-renewat-ef-an
inkternship-lticense~-is-525«

"[(g&--?he—fee-te-bé-paid-fef-a-dupiieate-intefnship--iéeense
28-536=

"[¢hy] The fees required by this Act may be paid by the

governmental agency employing the examiner."
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"Section 17. TERMINATION AND RENEWAL OF EXAMINER'S LICENSE.

(a) Each polygraph examiner's license shall be issued for the term
of one year and shall, unless suspended or revoked, be renewed

annually.

"(b) A person may renew an unexpired license by paying to

the board before the expiration date of the license the required

renewal fee.

"(c) 1If a person's license has been expired for not longer

than 90 days, the person may renew the license by paying to the

board the required renewal fee and a fee that is one-half of fhe

examination fee for the license.

"(d) If a person's license has been expired for longer than

90 days but less than two years, the person may renew the license

by paying to the board all unpaid renewal fees and a fee that is

equal to the examination fee for the license.

"(e) If a person's license has been expired for two years or

longer, the person may not renew the license. The person may

obtain a new license by submitting to reexamination and complying

with the requirements and procedures for obtaining an original

license.

"(£) A [as--preseribed--by-the-beard-:--A-peiygraph-examiner
whese-tieense-has-exnpired-may-gE-any-£ime-~-within--twe--years--aftesr
%hg-expira%ien-thereef—eb%ain-a-fenewai—&ieense—witheut—examinatien
by--makinq--a--fenewai--appiieatien-thefeEef-and-satésfying-Seetien
8¢2}7-¢3}7-and-¢43- --Heweverr--any] polygraph examiner whose license
expired while he was in the federal service on active duty with the

armed forces of the United States,”or the national guard called
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into service or training, or in training or education under the
supervision of the United States preliminary tg;induction into the
militafy service, may have his license renewed Qithout examination
if within two years after termination of such service, training, or
education except under condition other than honorable, he pays to

the board the required renewal fee and furnishes the board with an

affidavit to the effect that he has been so engaged and that his
service, training, or education has been so terminatéd. [Beetien
8¢3)--¢3}-and-{4)~ef-this-Act-must-alse-be-satisfied= |"

"Section 19. REFUSAL, PROBATION, REPRIMAND, SUSPENSION,

REVOCATION-~-GROUNDS. The board shall [may] refuse to issue a

license, shall revoke or suspend a license, shall reprimand a

licensee, or may probate a license suspension [er-may-suspend-er

reveke-a-license] on any one or more of the following grounds:

"(1) fbr failing to inform a subject to be examined as to
the nature of the examination;

"(2) for failing to inform a subject to be examined that his
participation in the examination is voluntary;

"(3) material misstatement in the application for original

license or in the application‘for any renewal license under this

Act;

"(4) wilful disregard or violation of this Act or of any
regulation or rule issued pursuant thereto, including, but not
limited to, wilfully making a false report concerning an

examination for polygraph examination purposes;
"(5) if the holder of any license has been adjudged guilty

of the commission of a felony or a misdemeanor involving moral
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turpitude;

"(6) making any wilful misrepresentaﬁion or false promises
or causing to be printed any false or misleading advertisement for
the purpose of directly or indirectly obtaining business or
trainees;

"(7) having demonstrated unworthiness or incompetency to act
as a polygraph examiner as defined by this Act;

"(8) allowing one's license under this Act to‘Be used by any
unlicensed person in violation of the provisions of this Act;

"(9) wilfully aiding or abetting another in the violation of
this Act or any regulation or rule issued pursuant thereto;

"(10) where the license holder has been adjudged as a
habitual drunkard or mentally incompetent as provided in the
Probate Code;

"(11) failing, within a reasonable time, to provide
information requested by the secretary‘as the result of a formal
complaint to the board which would indicate a violation of this
Act; [er]

"(12) failing to inform the subject of the results of the
examination if so requested; or

"(13) wviolating Subsection (a) of Section 19A of this Act

relating to the confidentiality of information acquired from an

examination."

"Section 22. BOARD HEARING. (a) If the board proposes to

refuse a person's application for a license or to suspend or revoke

a person's license, the person is entitled to‘a hearing before_ the

board. [Whern-there-is-eause-te-refuse-an-applicatien-er-te-suspenrd

10
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er--reveHe--the-ticense-ef~-any-potygraph-examiners-the-board-shati;
net-less-than-30-days-before--refusat,~-suspensiens--er--reveecation
aetien--is--taken;--netify--gsueh-pergsen-in-writingr;-in-persen-or-by
eereified-mait-at-the-itast-address-suppiied-to-the--board--by--sueh
persens--ef--gueh-impending-refusalt;-suspensteny-or-reveeationsy-the
reasens-therefer--and-ef-hig-right-te-an-administrative-hearing-£for
the--purpese--ef--determining--whether--or--net--the--evidenece---is
suffieéent-te-warran%—the—fefusa£7-suspensien7-ef-rev;;atien—aetien
pfepesed—-Ee--be--taken—by-the—bearde--§£7-within-29-days-after-the
pefsenai-serviee-gf-sueh—netiee-er-sueh-netiee—has--been--depesi%ed
én--the--United-—States—-maiiy—-sueh-—pefsen-has-net-made-a-written
regquest-te-the-beard-£for-this-administrative-hearingr-the-board--is
autherised-te-suspend-er-reveke-the-peiygraph-eHamineris-ticense-of
sueh—-pefsen——witheu%-a-heafinqe--Bpen-feeeipt-by-the-beafd—ef-sueh
wré%%en-fequest-ef—sueh-pefsen-wi%hinjthe-ze-day-pefied-as-se%--eut
abeve7--an--eppeftunity--fer-—an——admin&stra%ive--hearéng--shaii-be
affeorded-as-eariy-as-is-practieabte--~In-ne-case-shati-the--hearing
be-~-held--tess--than--10--days--after-written-netifieation-thereofs
ineiuding-a-cepy-of-the-ehargessy-shalti-have-been-given--the--persen
by--persenat--serviee-or-by-ecertified-mati-sent-to-the-tast-address
suppitied--to--the--beard--by--the--appiieant---or---tieenseex~---%he
administrative-hearing-in-sueh-eases-shati-pbe-before-the-beards= |

"(b) Proceedings for the refusal, suspension, or revocation

of a license are governed by the Administrative Procedure and Texas

Register Act, as amended (Article 6252-13a, Vernon's Texas Civil

Statutes). [The--beard--shaiti-coenduct-the-administrative-hearings

and-i&-is-autherized~to-administer-oaths-and--issue--subpeenas--fer

11
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the--attendanee--ef-witnesgses-and-the-produetien-ef-retevant-beekss
papefs7-deeument57-etewj-en-éhe-basis-eﬁ-the-evidenee—submitted--at
the--hearing-~-the--board-~shaltli--take--whatever--petion--it--deems
necessary-in-refusing-the-apptication-er-suspending-er-reveking-the
ticense= ]

"Section 23. JUDICIAL REVIEW. Any person dissatisfied with
the action of the board in refusing his application or suspending
or revoking his license, or any other action of 'tﬂé board, may
appeal the action of the board by filing a petition within the

appropriate time [36-days-thereaf€er] in the district court in the

county where the person resides or in the district court of Travis

County, Texas. An appeal of an action of the board is governed by

the Administrative Procedure and Texas Register Act, as amended

(Article 6252-13a, Vernon's Texas Civil Statutes). Judicial review

of an action of the board shall be conducted under the substantial

evidence rule. [in-a&&—appeais-pfeseéuted—in-any-ef—éhe-eeurts-ef

thig-state-pursuant-te-the-provisiens-~ef--thig--Acts--suech--£rials
shati--pe--de-~noeve~-as-that-term-2s-used-and-understeeod-in-appeats
£rem-3ustiece-~of-the-pence~-courts~to~counEy-cour€s- ~--When~-~sueh--an
appeat-~ig--fited--and-the-court-thereby-aecquires-jurisdietions-at
admninistrative-or-eHecutive-action-taken--prior--thereto--shaiti--be
Adtt~-and--veid--gnd~--of-ne-feree-and-effect;-and-the-rights-ef-the
parties-therete-shali-be-determined-by-the-ecourt-upen--a--triat--of
the-mattefs—in-een%revefsy-undef;fuies-gevefning-the-triai-ef-eéhef

eivil~suits-in-the-same-manner-and-te-the-game-extent-as-theugh-the

.mattef-—had--been-eemmit%ed-%e-ihe-eeafts—in—%he-£irs€-éns€anee-and

there-had-been~-ne-intervening-admintstrative-or-eReeusive-aeEion-ox

12
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deeisien= --Under-ne-ecireumstanees-shati--the--substantial--evidenee
rute--as--interpreted--and--appiied-by-the-ceurts-ef-FTenas-in-other
eases-ever-be-used-er--appltied--fte--appeats--proseeuted--under--the
previsiens--eof--thisg-~Agt----The--Legistature--hereby--speecifieatiy
deetares-that~the-provisiens-ef-this-seetien~-shati-net-be-gseverabie
£from-the-baltanee-of-thig-Actr--and--£further--speeificaity--deectares
that~-~thig--Act-woutd-net~-have-been~-passed-witheut-the-inetusiten-ef
this-seetiene—-if-this—seetien7-ef-any-part—-thefeef;:-is;-fer--any
reasen—-ever——he&d—-by—any?eeaft-te-be—éavaiid7—uneenstitutienai-er
ineperaéive-in—any—way7-sueh-heiding-shaii--appiy--te--this--entife
Aet---grd--in-sueh-event-this-entire-Aet-shalti-be-nutis-void-and-ef
ne-feree-and-effeet= |"

"Section 26. PENALTIES. (a) Any person who violates any
provision of this Act or any person who falsely states or
represents that he has been or is a polygraph examiner or trainee
or. that he 'is qualified to apply instrumentation to the detection
of deception or verification of truth of statements shall be guilty
of a misdemeanor and upon conviction thereof shall be punished by a
fine of not less than $100 nor more than $1,000 or by imprisonment
in the county jail for a term of not to exceed six months, or both.

"(b) A person commits an offense if the  person

intentionally, kKnowingly, recklessly, or with criminal negligence

violates Section 19A of this Act relating to the confidentiality of

information acgquired from a polygraph examination. An offense

under this subsection is a Class B misdemeanor."

SECTION 4. The Polygraph Examiners Act, as amended (Article

4413(29cc), Vernon's Texas Civil Statutes), is amended by adding

13
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Sections 13A, 194, 19B, and 24A to read as follows:

"Section 13A. NOTICE AND ANALYSIS OF EXAMINATION RESULTS.

(a) Within 30 days after the day on which a license examination is

administered under this Act, the board shall notify each examinee

of the results of the examination. However, if an examination is

graded or reviewed by a national testing service, the board shall

notify the examinee of the results of the examination within two

weeks after the day that the board receives the results from the

testing service. If it is foreseeable that the notice of the

examination results will be delayed for longer than 90 days after

the examination date, the board shall notify the examinee of the

reason for the delay before the 90th day.

"(b) If requested in writing by a person who fails a license

examination administered under this Act, the board shall furnish

the person with an analysis of the person's performance on the

examination.

"Section 19A. CONFIDENTIALITY OF EXAMINATION RESULTS. (a)

Except as provided by Subsection (c) of this section, a licensed

polygraph examiner, licensed trainee, or employee of a licensed

polygraph examiner may not disclose to another person information

acquired from a polygraph examination.

"(b) Except as provided by Subsection (d) of this section, a

person for whom a polygraph examination is conducted or an employee

of the person may not disclose to another person information

acquired from the examination.

"(c) A licensed polygraph examiner, licensed trainee, or

employvee of a licensed polygraph examiner may disclose information

14
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acquired from a polygraph examination to:

"(1) the examinee or any other person specifically

designated in writing by the examinee;

"(2) the person, firm, corporation, partnership, business

entity, or governmental agency .that requested the examination;

"(3) members or their agents of governmental agencies such

as federal, state, county, or municipal agencies that license,

supervise, or control the activities of polygraph examiners;

"(4) other polygraph examiners in private consultation, all

of whom will adhere to this section; or

"(5) others as may be required by due process of law.

"(d) A person for whom a polygraph examination is conducted

or an employee of the person may disclose information acquired from

the examination to a person described by Subdivisions (1) through

(5) of Subsection (c) of this secticn.

"(e) The . board or any other governmental agency that

acquires information from a polygraph examination under Subdivision

(3) of Subsection (c¢) of this section shall Xkeep the information

confidential.

"Sectionm 19B. INFORMATION ABOUT COMPLAINTS. (2) The board

shall keep an information file about each complaint filed with the

board relating to a licensee.

"(b) If a written complaint is filed with the board relating

to a licensee, the board, at least as frequently as quarterly,

shall notify the complainant of the status of the complaint until

its final disposition unless the notification would jeopardize an

undercover investigation."

15



O O N O U b

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

S.B. No. 441

"Section 24A. CONSUMER INFORMATION. (a) The board shall

prepare information of consumer interest describing the regulatory

functions of the board and describing the board's procedures by

which consumer complaints are filed with and resolved by the board.

The board shall make the information available to the general

public and appropriate state agencies.

"(b) Each written contract for the services in this state of

a licensed polyvgraph examiner and each waiver of liability that is

signed by the subject of a polygraph examination shall contain the

name, mailing address, and telephone number of the board."

SECTION S5. A rule adopted by the Polygraph Examiners Boa:d
before September 1, 1981, that conflicts wiﬁh th; Polygraph
Examiners Act (Article 4413(29cc), Vernon's Texas Civil Statutes),
as amended by this Act, is void. Within 90 days after September 1,
1981, the board shall repeal the rule.

SECTION 6. (a) A person holding office as a member of the
Polygraph Examiners Board on the effectivelAdate of this Act
continues to hold the office for the term for which the member was
originally appointed.

(b) The governor shall appoint two public members to f£fill

the offices of the incumbent members who are not polygraph

examiners in the commercial field and whose terms expire June 18,
1983, and June 18, 1985. |

SECTION 7. This Act takes effect September 1, 1981.

SECTION 8! The importance of this 1legislation and the
crowded condition of the calendars in both houses create an

emergency and an imperative public necessity that the

16
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and this rule is hereby suspended.
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1ST PRINTING

By Doggett (Bock) S.B. No. 441

Substitute the following for S.B. No. 441:

By Evans C.S.S.B. No. 441

A BILL TO BE ENTITLED
AN ACT
relating to continuation of the Polygraph Examiners Board and
regulation of the operators of devices that are intended to
determine if a person is telling the truth and to disclosure of the
information acquired from the devices; providing penalties.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Section 5, Polygraph Examiners Act (Article
4413(29cc), Vernon's Texas Civil Statutes), is amended by amending
Subsections (a), (b), and (e) and by adding Subsections (f), (9),
(h), (i), (j), and (k) to read as follows:

(a) There is hereby established [in--the--Eng:ineering
Extensien-Serviee7-Peiiee-?raiﬁing-BivésienT-Texas--A&M--University
Bystem;] a Polygraph Examiners Board consisting of six members who
shall be citizens of the United States and residents of the state

for at least two years prior to appointment. Four members|[r;-aii-of

whem] shall each have been engaged for a period of five consecutive
years as a polygraph examiner prior to appointment to the board,
and at the time of appointment as an active polygraph examiner.

Two members must be representatives of the general public. A

person is eligible for appointment as a public member if the person

and the person's spouse are not licensed by an occupational

regulatory agency in the field of polygraph examining, are not

employved by and do not participate in the management of an agency

or business entity related to the field of polygraph examining, and
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do not have, other than as consumers, a financial interest in a

business entity related to the field of polygraph examining. No

two board members may be employed by the same person or agency.

Two of the [At-least-twe] members who are polygraph examiners must

be qualified examiners of a governmental law enforcement agency,
one of which shall be the supervisor of the polygraph section of
the Department of Public Safety, and [at~-%east] two of the members

who are polygraph examiners must be qualified polygraph examiners

in the commercial field. The members shall be appointed by the
Governor of the State of Texas with the advice and consent of the
Senate for a term of six years. |[The-termsg-of-effiece-eof-members
appeinted-te-the-initiat-board-are-twe-for-twe-yearssr-twe-£for--£four
yea¥ssr--and--two--fer-sin-years- ] Any vacancy in an unexpired term
shall be filled by appointment of the Governor with the advice and

consent of the Senate for the unexpired term. Appointments shall

be made without regard to the race, creed, sex, religion, or

national origin of the appointees.

(b) The board shall contract with the Department of Public

Safety for the administrative functions of the board including the

collection of all fees and money due and the payment of all

expenses, including travel expenses of board members.

Each member of the Board is entitled to a per diem as set by

legislative appropriation for each day that the member engages in

the business of the Board. A member may not receive any

compensation for travel expenses, including expenses for meals and

lodging other than transportation expenses. [The---number---of

empiteyees--and--the--sataries-ef-eachy-2netuding-travel-and-expense
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atiewanee--of] A member is entitled to compensation for

transportation expenses as prescribed by the general appropriations

act. [the--members-—ef-the-Beard-shaii-be-as-fixed—in-the—eenerai
Apprepriatien-Biii- |
(e) The Polygraph Examiners Board is subject to the Texas

Sunset Act, as amended .(Article 5429k, Vernon's Texas Civil

Statutes); and unless continued in existence as provided by that
Act the board is abolished, and this Act expires effective

September 1, 1993 [2983%1].

(f) A member or employee of the board may not be an officer,

employee, or paid consultant of a trade association in the

polygraph examining field. A member or employee of the board may

not be related within the second degree by affinity or

consanguinity to a person who is an officer, employee, or paid

consultant of a trade association in the regulated industry.

(g) A person whovis'required to register as a lobbyist under

Chapter 422, Acts of the 63rd Legislature, ﬁégﬁlar Session, 1973,

as amended (Article  6252-9¢, Vernon's Texas Civil Statutes), may

not serve as a member &f the board or act as the general counsel to

thé board.

(H) It is a ground for removal from the board if = member:

(1) does not . have at the time of appointment tHe

qualifications required by Subsection (a) of this section for

appointment to the board;

(2) does not maintain during his service on the board the

qualifications required by Subsection (a) of this section for

appointment to the board;
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(3) violates a prohibition prescribed by Subsection (f) or

(g) of this section; or

(4) fails to attend at least half of the regularly scheduled

board meetings held in a calendar year, excluding meetings held

while the person was not a board member.

(i) If a ground for removal of a member from the board

exists, the board's actions taken during the existence of the

ground for removal are not invalid for that reason.

(j) The board is subject to the open meetings law, Chapter

271, Acts of the 60th Legislature, Regular Session, 1967, as

amended (Article 6252-17, Vernon's Texas Civil Statutes), and the

Administrative Procedure and Texas Register Act, as amended

(Article 6252-13a, Vernon's Texas Civil Statutes).

(k) The board may recognize, prepare, or implement

continuing education programs for polygraph examiners and trainees.

Participation in the programs is voluntary.

SECTION 2. Section 6, Polygraph Examiners Act (Article
4413 (29cc), Vernon's Texas Civil Statutes), is amended by amending
Subsection (a) and by adding Subsections (d) and (e) to read as
follows:

(a) The board shall issue regulations consistent with the
provisions of this Act for the administration and enforcement of
this Act and shall prescribe forms which shall be issued in

connection therewith. The board may not adopt rules restricting

competitive bidding or advertising by a licensee of the board

except to prohibit false, misleading, or deceptive practices by the

licensee. The board may not include in its rules to prohibit
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false, misleading, or deceptive practices by a licensee a rule

that:

(1) restricts the licensee's use of any medium for

advertising;

(2) restricts the licensee's personal appearance or use of

his voice in an advertisement;

(3) relates to the size or duration of an advertisement by

the licensee; or

(4) restricts the licensee's advertisement under a trade

name.

(d) During each fiscal biennium, the state auditor shall

audit the financial transactions of the Department of Public Safety

that relate to the administration of this Act.

(e) On or before January 1 of each year, the Department of

Public Safety shall make in writing to the governor and the

presiding officer of each house of the legislature a complete and

detailed report accounting for all funds received and disbursed by

the department under this Act during the preceding year.

(f) If the appropriate standing committees of both houses of

the legislature acting under Subsection (g), Section 5,

Administrative Procedure and Texas Register Act, as amended

(Article 6252-13a, Vernon's Texas Civil Statutes), transmit to the

board statements opposing adoption of a rule under that section,

the rule may not take effect, or if the rule has already taken

effect, the rule is repealed effective on the date the board

receives the committee's statements.

SECTION 3. Sections 8, 9, 12, 14, 17, 19, 22, 23, and 26,
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Polygraph Examiners Act, as amended (Article 4413(29cc), Vernon's
Texas Civil Statutes), are amended to read as follows:

Sec. 8. EXAMINER'S LICENSE QUALIFICATIONS. (a) A person is
qualified to receive a license as an examiner

(1) [whe-is-akt-ieast-2i-years-ef-ages-and

[ ¢2y--whe-is-a-eitigen-ef~the-United-Etatess-and

[ €3)--whe--estabiishes--that--he--is--a--persen--ef--henestys
truthfulness--integritys;~and-merat-£fitnesss-and

[€43] who has not been convicted of a felony or a
misdemeanor involving moral turpitude; and

(2) [¢5%] who holds a baccalaureate degree from a college or

university accredited by an organization that the board designates

and that the board determines has accreditation standards to ensure

a high level of scholarship for students [the-Ameriean--Asseeiat:en

ef--Cellegiante--Registrars--and--Admissiens~--0ffieers], or in lieu
thereof, has five consecutive vyears of active investigative
experience immediately preceding his application; and

Lgi [¢63] who 1is a graduate of a polygraph examiners course
approved by the board and has satisfactorily completed not less
than six months of internship training, provided that if the
applicant is not a graduate of an approved polygraph examiners
course, satisfactory completion of mnot less than 12 months of
internship training may satisfy this subdivision; and

(4) [¢#)] who has passed an examination conducted by the
board, or under its supervision, to determine his competency to
obtain a license to practice as an examiner.

(b) [¢8%] Prior to the issuance of a license, the applicant
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must furnish +to the board evidence of a surety bond or insurance
policy. Said surety bond or insurance policy shall be in the sum
of $5,000.00 and shall be conditioned that the obligor therein will
pay to the extent of the face amount of such surety bond or
insurance poiicy all judgments which may be recovered against the
licensee by reason of any wrongful or illegal acts committed by him
in the course of his examinations.

(c) The board by rule shall establish the criteria by which

it determines whether an applicant complies with the active

investigative experience requirement established by Subdivision (2)

of Subsection (a) of this section.

Sec. 9. ACQUISITION OF LICENSE BY PRESENT EXAMINERS. On the
effective date of this Act, any person who held a license issued by
the board [Beard] established or attempted to be established by

Chapter 441, Acts of the 59th Legislature, Regular Session, 1965

[Aet57--§9657--59th-5ege7—ReS=7—€h=-44&7-pe-888], and whose license
was in effect on the date on which said Act was held invalid, shall
be automatically licensed hereunder until such date as his license
under the Act aforesaid has expired and thereafter may renew his
license on payment of the fee herein provided. The applicant must

also satisfy the provisions of Subsection (b) of Section 8 [¢8%] of

this Act.

Sec. 12. APPLICANT WITH OUT-OF-STATE LICENSE. The board may

waive any license requirement for an applicant with a valid license

from another state having license requirements substantially

equivalent to those of this state. [An--appiicant--who--is--a

peiygraph--examiner--iieensed--under--the—-iaws-ef-anether-sta%e-er
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territory-of-the-Bnited-Btates-may--be--igsued--a--ticense--without
examination--by-the-beoardr-in-its-diseretionr-upon-payment-of-a-£fee
ef~-£60-and-the-preduetien~of-satigfactory-preoeof-that

[ €¥)--he-igs-pE~teast-2i-years-ef-ages-and

[$23--Re-is~a-eitiren-ef-the-United-Btatess-and

[ ¢3)--he~-ig-of-goed-moerat-eharaeter+-and

[ €43-~-the--requirements--£for~-~the--tiecensing---of---petygraph
edeminer-in~-sueh-partieutar-state-or~-territory-of-the-United-States
were-at-the-date-of-the-applicantis-1ieensing-therein-substantiatly
equivaien%fte-the-requirements-new-in-feree-in-this-state7-and

[ ¢5)y~-the----appiitcant~~~-~-had---tawfuliy---engaged---in---€he
administration-ef-peitygraph-eHaminations-under--the--taws--ef--sueh
state--or-territory-fer-pt-teast~two-years-prier-te-his-apptieatien
for-ticense~-hereunder+-and

[ ¢6)--sueh--eother---gtate-~-er~-~territory---granta---simiay
reeipreerty-to-ticense-heltders-ef-thig-states-and

[ ¢¥}-~-he-has-cempticd-with-Beetion~-3i-0f-this-Aet= ]

Sec. 14. [EXAMINATION~--ANB~--EICENEE] FEES. (a) The board

shall establish reasonable and necessary fees for the

administration of this Act, in amounts not to exceed:

1. Polygraph examiners license 225
2. Internship license 115
3. Duplicate license 40
4. Renewal fee for examiner's license 210

5. Extension or renewal of an internship license 40

6. Examination fee 75

[Fhe-fee-to-be-paid-by-an-appticant~for-an-enamination-te-determine
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his-fitness-te-reeeive-a-poiygraph-examineris-liecense-+s-5207-whieh
ig-net-te-be-eredited-as-payment-against~-the-ticense-£feex |

(b) [The-fee-to-be-paid-fer-an-eriginat-petygraph-examinerls
ticense-28-£60~

[ ¢€}--The-fee-to-be-paid-for-an-internghip-license-+s-£36=

[ $d}--FThe--fee~-te-~-be~-paid--for-the-issuance-ef-a-dupiieate
pelygraph-examineris-license-+8-536+

[ fe}--FThe-fee-to-be-paid-for-a-petygraph--eHamineris--renewal
tiecense-is-§25=

[ ¢€}--Fhe~-~-fee--te-be-paid-for-the-entension-er-renevaz-of-an
internship-iicense-1s-525-

[ ¢g}--The-fee-teo-be-paid-for-a~-duptiecate--internship-~-tieense
$8~6£30<

[¢R}] The fees required by this Act may be paid by the
governmental agency employing the examiner.

Sec. 17. TERMINATION AND RENEWAL OF EXAMINER'S LICENSE. (a)
Each polygraph examiner's license shall be issued for the term of
one year and shall, unless suspended or revoked, be renewed
annually.

(b) A person may renew his unexpired license by paying to

the board before the expiration date of the license the required

renewal fee.

(c) If a person's license has been expired for not more than

90 days, the person may renew the license by paying to the board

the required renewal fee and a fee that is one-half of the

examination fee for the license.

(d) If a person's license has been expired for more than 90
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days but 1less than two years, the person may renew the license by

paying to the board all unpaid renewal fees and a fee that is equal

to the examination fee for the license.

(e) If a person's license has been expired for two years or

more, the person may not renew the license. The person may obtain

a riew license by submitting to reexamination and complying with the

requirements and procedures for obtaining an original license.

(f) A [es-preseribed-by-the--beard-s---A~-polygraph--examiner
whese--iieense~~-has--expired-may-at-any-time-within~twe-years-after
the-expiratien-thereof-ebtatn-a-renewat-iicense-without-examination
by-making-a-renewait-appitiecatien--therefor--and--satisfying--Seektieon
B{2}yr-¢337-and- ¢4}y --Hewevers-any| polygraph examiner whose license
expired while he was in the federal service on active duty with the
armed forces of the United States, or the national guard called
into service or training, or in training or education under the
supervision of the United States preliminary to induction into the
military service, may have his license renewed without examination
if within two years after termination of such service, training, or
education except under condition other than honorable, he pays to

the board the required renewal fee and furnishes the board with an

affidavit to the effect that he has been so engaged and that his
service, training, or education has been so terminated. [Beetzen
B¢237-¢33-and-¢(4)-ef-thig-Act-must-altse-be-satisfied- ]

Sec. 19. REFUSAL, PROBATION, REPRIMAND, SUSPENSION,

REVOCATION-~-GROUNDS. The board shall |[may] refuse to issue a

license, shall revoke or suspend a license, shall reprimand a

licensee, or may probate a license suspension [e¥--may--suspend--eo¥

10
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reveke-a-iieense] on any one or more of the following grounds:

(1) for failing to inform a subject to be examined as to the
nature of the examination;

(2) for failing to inform a subject to be examined that his
participation in the examination is voluntary;

(3) material misstatement in the application for original
license or 1in the application for any renewal license under this
Act;

(4) wilful disregard or violation of this Act or of any
regulation or rule issued pursuant thereto, including, but not
limited to, wilfully making a false report concerning an
examination for polygraph examination purposes;

(5) 1if the holder of any license has been adjudged guilty of
the commission of a felony or a misdemeanor involving moral
turpitude;

(6) making any wilful misrepresentation or false promises or
causing to be printed any false or misleading advertisement for the
purpose of directly or indirectly obtaining business or trainees;

(7) having demonstrated unworthiness or incompetency to act
as a polygraph examiner as defined by this Act;

(8) allowing one's license under this Act to be used by any
unlicensed person in violation of the provisions of this Act;

(9) wilfully aiding or abetting another in the violation of
this Act or any regulation or rule issued pursuant thereto;

(10) where the license holder has been adjudged as a
habitual drunkard or mentally incompetent as provided in the

Probate Code;

11
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(11) failing, within a reasonable time, to provide

information requested by the secretary as the result of a formal

complaint to the board which would indicate a wviolation of this
Act; [e¥]

(12) failing to inform the subject of the results of the

examination if so requested; or

(13) violating Subsection (a) of Section 19A of this Act

relating to the confidentiality of information acquired from an

examination.

Sec. 22. BOARD HEARING. (a) If the board proposes to

refuse a person's application for a license or to suspend or revoke

a person's license, the person is entitled to a hearing before the

board. [When-there-is—eause-te-refuse-an-app&ieatien—er-te-suspend
er-revehe-the-license-ef-any-poitygraph-enaminer;-the--beard--shatiy
net--iess--than-—39—-days-befere-refusaiy-suspéneien7-er-reveeatien
petion-is-takens-netify-sueh-perseon-in~writingr--in--persen--er--by
certified--mail--at--the-inst-address-supptied-te-the-beard-by-sueh
persen7-e£—sueh-impending-refusaiy-suspensien7-er--reveeatien7--the
reasens-therefor--and-of-his-right-to-an-administrative-heartng-£feor
the---purpese--ef-—determining?-whether--er--net--the--evidenee——is
suffieient-to-warrant-the-refusal--suspensienr-er-reveeatien-aectien
prepesed-te—be-taken-by-the-bearde--E£7-within-ee--days-—after--the
persenai--serviee--ef-sueh-netiee-er-sueh-netiee-has-been-depesited
in-the-United-States-maiiy~sueh--persen--has--noet--made--a~--writ€en
request—-te-the-beard-fer-this-administrative-hearing7-the-beard-is
autherized-te-suspend-er-reveke-the-peiygraph-examinerls-iieense-ef

sueh—persen-witheut-a-hearinge--Upen-reeeipt-by-the-beard--ef--sueh

12
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writ€en--request-of-sueh-persen-within-the-20-day-peried-as~-set-out
abevey-an--eppertunity--fer--an--administrative--hearing--shaii--be
afferded--as-earty-as-is-praetieabte--~-in-ne-case-shali-the-hearing
be-hetd-itess-than--10--days--after--written--notification-~thereof,
tnetuding--a--eepy-of-the-charges;-shati-have-been-given-the-persen
by-persenai-serviee~er-by-ecertified-mail-sent-to-the--last~-address
suppiied---te---the---board--by--the--appiicant--er~--ticensee~ ~--Fhe
edminisErative-hearing-in-sueh-ecases-shati-be-before-the-beoard- |

(b) Proceedings for the refusal, suspension, or revocation

of a license are governed by the Administrative Procedure and Texas

Register Act, as amended (Article 6252-13a, Vernon's Texas Civil

Statutes). [The-boeard-shati-eenduet--the--administrative--hearings

apd-~-tt--ig--authorized-to-administer-enthe-and-icssue-subpeenas~feor
the-attendanece-ef-witnesses-and-the-produection-ef--reltevant--bookss
peperss-~doeeumentss-ete~ ~-On-the-pbasig-ef-the-evidenece-submitted-at

the--hearings-~-the--poard--ghati--take--whatever--petion-~it~~deems

‘neeessary-in-refusing-the-appiéeatien-er-suspending-er-reveking-the

tiecense= |
Sec. 23. JUDICIAL REVIEW. Any person dissatisfied with the

action of the board in refusing his application or suspending or

révoking his license, or any other action of the board, may appeal

the acfioﬁ of the board by filing a petition within the appropriate-

time [36-days-thereafter] in the district court in the county where
the person resides or in the district court of Travis County,

Texas. An appeal of an action of the board is governed by the

Administrative Procedure and Texas Register Act, as amended

(Article 6252-13a, Vernon's Texas Civil Statutes). Judicial review

13
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of an action of the board shall be conducted under the substantial

evidence rule. [in-aii-appeéis-preseeuted-in-any-ef-the-eeurts--ef
thig--state--pursuant--te--the--previgiens-ef-thig-Aects-sueh-€trials
shati-pe-de-neve-as-that-term-is-used--and--understeed--in--appeais
frem~--justice--of~--the~-pence-courts-to-ecounty-courte- ~--When-sueh-an
appeai-ig-£ited-and-the~eourt-thereby--aequires--jurigdietions;--atl
administrative--or--eneeutive--action~-taken-prier-thereto-shati-pbe
nuii-and-veid-and-ef-ne-foree-and-effeet;~and--the--rights~--ef--the
parties--therete--shaiti--be-determined-by-the-ceurt-upen-a-txriai-eof
the-matters-in-eentroversy-under-rulegs-geverning-the-trint-of-other
eivit-suitg-in-the-same-manner-and-te-the-same~extent-as-thoeugh-the
metter-had-been-ecemmitted-to-the-courts-in-the-£firgt--inatanee--and
there-had-been-ne-intervening-administrative-er-eHecutive-aetion-or
deeisien- ~--Under--ne--eireumstanees-shati-the-substantiali-evidenece
ruie-as-interpreted-and-apptied-by-the-ecourts--of--FTeras--in--ether
eagses--ever--pe--used--er--appiied--teo-appenls-preseeuted-under-the
previsiens--ef--this--Aete-——?he--Begisiatare-—hereby--speeifieaiiy
deciares-that-the-proevisiens-ef-thig-seetien~shaii~-net-be-severabie
£rem--the--batance--of--this-Aetr-and-further-specificatiy-deectares
that-this-Act-weuld-net-have-been-passed-without~-the--inetusien--ef
thig--seetion-~~--if--thig~--geectionr-or-any~-part-thereeof ;-ig-fer-any
reasen-ever-heid-pby-any-court-te-be-~invatid,;~-uneenstitutionat--or
itneperative--in--any--ways;--sueh-heoiding-shati~appiy-te-this-entire
Aets-and-:n-sueh-event-thig-entive~-Aet-shalti-be-nuil-~-void~-and--of
ne-ferece-ard-effeeck= |

Sec. 26. PENALTIES. (a) Any person who violates any

provision of this Act or any person who falsely states or

14
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represents that he has been or is a polygraph examiner or trainee
or that he is qualified to apply instrumentation to the detection
of deception or verification of truth of statements shall be guilty
of a misdemeanor and upon conviction thereof shall be punished by a
fine of not less than $100 nor more than $1,000 or by imprisonment
in the county jail for a term of not to exceed six months, or both.

(b) A person commits an offense if the person intentionally,

knowingly, recklessly, or with criminal negligence violates Section

19A of this Act relating to the confidentiality of information

acquired from a polygraph examination. An offense under this

subsection is a Class B misdemeanor.

SECTION 4. The Polygraph Examiners Act, as amended (Article
4413(29cc), Vernon's Texas Civil Statutes), is amended by adding
Sections 134, 19A, 19B, and 24A to read as follows:

Sec. 13A. NOTICE AND ANALYSIS OF EXAMINATION RESULTS. (a)

Within 30 days after the date a license examination is administered

under this Act, the board shall notify each examinee of the results

of the examination. However, if an examination 1is graded or

reviewed by a national testing service, the board shall notify each

examinee of the results of the examination within two weeks after

the date the board receives the results from the testing service.

If it is foreseeable that the notice of the examination results

will be delaved for more than 90 days after the examination date,

the board shall notify each examinee of the reason for the delay

before the 90th day.

(b) If requested in writing by a person who fails a license

examination administered under this Act, the board shall furnish

15
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the person with an analysis of the person's performance on the

examination.

Sec. 19A. CONFIDENTIALITY OF EXAMINATION RESULTS. (a)

Except as provided by Subsection (c) of this section, a licensed

polygraph examiner, licensed trainee, or employee of a licensed

polygraph examiner may not disclose to another person information

acquired from a polygraph examination.

(b) Except as provided by Subsection (d) of this section, a

person for whom a polygraph examination is conducted or an employee

of the person may not disclose to another person information

acquired from the examination.

(c) A licensed polygraph examiner, licensed trainee, or

employee of a licensed polygraph examiner may disclose information

acquired from a polygraph examination to:

(1) the examinee or any other person specifically designated

in writing by the examinee;

(2) the person, firm, corporation, partnership, business

entity, or governmental agency that requested the examination;

(3) members or their agents of governmental agencies such as

federal, state, county, or municipal agencies that license,

supervise, or control the activities of polygraph examiners;

(4) other polygraph examiners in private' consultation, all

of whom will adhere to this section; or

(5) others as may be required by due process of law.

(d) A person for whom a polygraph examination is conducted

or an employee of the person may disclose information acquired from

the examination to a person described by Subdivisions (1) through

16
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(5) of Subsection (c) of this section.

(e) The board or any other governmental agency that acquires

information from a polygraph examination under Subdivision {(3) of

Subsection (c) of this section shall keep the information

confidential.

Sec. 19B. INFORMATION ABOUT COMPLAINTS. (a) The board

shall keep an information file about each complaint filed with the

board relating to a licensee.

(b) If a written complaint is filed with the board relating

to a licensee, the board, at 1least as frequently as quarterly,

shall notify the complainant of the status of the complaint until

its final disposition unless the notification would jeopardize an

undercover investigation.

Sec. 24A. CONSUMER INFORMATION. (a) The board shall

prepare information of consumer interest describing the regqulatory

functions of the board and the board's procedures by which consumer

complaints are filed with and resolved by the board. The board

shall make the information available to the general public and

appropriate state agencies.

(b) Each written contract for the services in this state of

a licensed polygraph examiner and each waiver of liability that is

signed by the subject of a polygraph examination shall contain the

name, mailing address, and telephone number of the board.

SECTION 5. A rule adopted by the Polygraph Examiners Board
before September 1, 1981, that conflicts with the Polygraph
Examiners Act (Article 4413(29cc), Vernon's Texas Civil Statutes),

as amended by this Act, is void. Within 90 days after September 1,

17
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1981, the board shall repeal the rule.

SECTION 6. (a) A person holding office as a member of the
Polygraph Examiners Board on the effective date of this Act
continues to hold the office for the term for which the member was
originally appointed.

(b) The governor shall appoint two public members to fill
the offices of the incumbent members who are not polygraph
examiners in the commercial field and whose terms expire June 18,
1983, and June 18, 1985.

SECTION 7. This Act takes effect September 1, 1981.

SECTION 8. The importance of this legislation and the
crowded condition of the calendars in both houses create an
emergency and an imperative public necessity that the
constitutional rule requiring bills to be read on three several

days in each house be suspended, and this rule is hereby suspended.

18
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COMMITTEE REPORT m | lﬁY’

The Honorable Bill Clayton o |

Speaker of the House of Representatives ldate)

Sir:

We, your COMMITTEE ON GOVERNMENT ORGANIZATION, to whom was referred S,% L/ 4 L have had the

same under consideration and beg to report back with the recommendation that it {measure)

{ ) do pass, without amendment.

{ ) do pass, with amendment(s).

( do pass and be not printed; a Complete Committee Substitute is recommended in lieu of the original measure.

A fiscal note was requested, { l/) yes ( } no

An author’s fiscal statement was requested. { } yes { V/no

An actuarial analysis was requested. { ) vyes ( ) no

The Committee recommends that this measure be placed on the Hswet)  or (Soweewt) Calendar.

This measure ( 1/ ) proposes new law,
( t/ ) amends existing law,

House Sponsor of Senate Measure _Bio K

The measure was reported from Committee by the following vote:

AYE ' NAY PNV ABSENT

Evans, Ch, X
Collazo, V.C.

Thempson, G., C.B.O.

Bomer

P PP PX

Cary

Gonzales X

Henderson X

Hinojosa

Keese x

Staniswalis X

Tow X

P<

Total
__L_ aye \
0 —"
— e nay
! CHAIRMAN
present, not voting
_3__. absent W

COMMITTEE COORDINATOR




C.S.S.B. 441 Committee on Government
By: Doggett Organization

BILL ANALYSIS

Background Information

Polygraph instruments have been used primarily in criminal
investigations. But since World War II, polygraph examination use
has increased significantly in industrial and commercial settings
in the attempt to reduce loss due to employee theft. Recognizing
the increasing use of the polygraph and some of the problems general-
ly associated with polygraph examinations, such as invasion of
privacy, validity of results, and qualification of examiners; the
Fifty-ninth Legislature established the Beard of Polygraph Examiners
in 1965 to license polygraph examiners and regulate the profession.
Legislation was enacted to protect the public from unqualified
examiners and inadequate polygraph equipment. Following declara-
tion by the Texas Supreme Court that the Act was unconstitutional
due to insufficiency of caption, the Sixty-first Legislature
reenacted the legislation in 1969 with modifications. The Act
established the Board of Polygraph Examiners in the Law Enforcement
Training Division of the Engineering Extension Service of Texas A&M
University. The board consists of six licensed polygraph examiners
appointed by the governor. They employ one part-time administrator.
Collected fees support board operations. 10% of the gross revenue
goes to A&M Engineering Extension Service for the accounting and
fiscal services they perform.

PurEose

The proposed legislation amends the current statute of provide
for structural and functional changes in the operation of the
Board of Polygraph Examiners. The Board is maintained as a policy-
making body, but the membership is modified to provide for the
inclusion of two members from the general public. Sunset related
recommendations are also included.

Section by Section Analysis

SECTION 1: Amends the Polygraph Examiners Act, Article 4413
(29¢cc)V.T.C.S.; Section 5 by amending (a), (b), and (c) and adding
Subsections (f), (g), (h), (1), (§), and (k):

Sec. 5: Removes the Board of Polygraph Examiners from the
Texas A& Engineering Extension Service; board membership is modified
to provide for a six-member board, two of which must be representa-
tives of the general public; eligibility requirements for general
public members are added while the qualification for licensed ploy-
graph examiner members remain unchanged; appointments shall be non-
discriminatory; the board shall contract with D.P.S. for administra-
tive services; per diem will be determined by legislative appropria-
tion, including transportation expenses; Sunset expiration date
is updated to 1993; conflict of interest provisions are added;
registered lobbyists may not serve on board or as general counsel;
grounds for removal; protests board actions taken during a period
when there exists grounds for board removal; subjects board to
open meetings law and Administrative Procedure Act; permits develop-
ment of optional continuing -education program.

SECTION 2: Amends the Polygraph Examiners Act, Article 4413
(29cc) V.T.C.S. by amending Section 6 (a) and adding subsections
(d) and (e):

Sec. 6: Prohibits the Board from promulgating rules which
restrict advertising and competitive bidding except to prohibit
deceptive practices; calls for auditing the financial transactions
of the Department of Public Safety relating to administration of
this Act; requires annual reports; permits legislative review
of rulemaking authority.
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SECTION 3: Amends the Polygraph Examiners Act, Article
4413 (29cc) V.T.C.S. by amending Sections 8,9,12,14,17,19,22,23,
and 26.

Sec. 8: Age, citizenship and moral fitness requirements for
licensure are deleted; the Board is authorized to designate the
organization to perform accrediting functions with regard to degree
requirements for licensure; directs the board to establish
criteria to evaluate the investigative experience of applicants;

Sec. 9: This section is amended so that the section numbers
conform with the proposed bill.

Sec. 12: The reciprocity provision has been modified to
provide for the issuance of licenses to persons licensed in
another state through endorsement.

Sec. 14: This section is amended to authorize the Board to
establish reasonable and necessary fees within established ceilings,
for the administration of the Act.

Sec. 17: Standard delinquent renewal periods and penalties are
established.

Sec. 19: Sanctions which may be imposed for a violation of
the Act by a licensee have been expanded to include the authority
to issue reprimands and impose probations, in addition to revoca-
tion, suspension and/or refusal to issue licenses. Also the grounds
for initiating action have been amended to include violations of the
confidentiality provision contained in the proposed bill.

Sec. 22: Board hearing requirements outlined in the Act
have been clarified by indicating that hearing procedures are
governed by the Administrative Procedure and Texas Register Act.

Sec. 23: The method of judicial review of administrative
actions has been modified to provide for appeal under the substantial
evidense rule rather than by trial de novo.

Sec. 26: This section establishes a penalty for violations
of Section 19A relating to the confidentiality of polygraph exam-
ination results. An offense under this section is a Class B mis-
demeanor.

SECTION 4: Amends the Polygraph Examiners Act Article 4413
(29cc) V.T.C.S. by adding Section 13A, 19A, 19B, and 24A:

Sec. 13A: When a licensing examination is administered under
the Act, the Board is required to notify the examinee of the results
within thirty days of the examination date. Where a national test-
ing service is used, the board is required to notify the examinee
within two weeks of the date the results were received. Upon writ-
ten request, the board must furnish to a person who has failed the
examination an analysis of that person's performance.

Sec. 19A: This section establishes confidentiality provisions
with regard to polygraph examination results and prohibits the
release of information acquired through a polygraph examination
except as provided in subsections (c) and (d).

Sec. 19B: Information files about complaints are required
to be maintained. Additionally, the board is directed to notify
complainant of the status of the complaint, unless notification
would jeopardize an undercover investigation.

Sec. 24A: The Board is required to prepare consumer informa-
tion describing the functions and operations of the board. Also,
all written contracts for ploygraph services must contain the Board's
address and telephone number.
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SECTION 5: Repealer.

SECTION 6: Board member continuation clause; provides for
appointment of two public members.

SECTION 7: Effective date: September 1, 1981.
SECTION 8: Emergency Clause.

Rulemaking Authority

Prohibits the Board from promulgating rules which restrict
competitive bidding and advertising except to prohibit false, mis-
leading, or deceptive practices. In addition Section 8 of Article
4413 (29cc) Vernon's is amended to allow the board to set rules
establishing criteria to ensure an applicant complies with active
investigative experience requirements.

Substantial Differences

The major differences between S.B. 441 and C.S.S.B. 441 include
the provision that the Polygraph Board will contract with D.P.S.
for administrative services; plus Sunset related issues including
requiring compliance with open meeting and Administrative Procedure
Act, development of optional continuing education, and require
annual reports; non-discriminatory board appointments; permits
legislative review of rulemaking authority; fees are to be set with-
in established ceilings.

Summary of Committee Action

Public notice was posted in accordance with Rule 3.084 Rules
of Procedure of the House of Representatives and a public hearing
was held on Wednesday April 1, 1981.

The bill was referred to a subcommittee consisting of the
following members: Representatives Reby Cary, Elton Bomer, Chip
Staniswalis, Gary Thompson, and Rodney Tow. On Tuesday, Aprili28,
1981 the measure was reported to the full committee with a subsit-
tute.

On Thursday, May 14, 1981 the full committee voted to report
S.B. 441 to the House with a substitute and the recommendation
that it do pass by a record vote of seven ayes, no nays, and one
present not voting.

The following persons testified in favor of S.B. 441:

Michael Moore, representing Texas Retailers Association; Henry Canty,
representing Texas Retailers Association; Wallace Rash, represent-
ing Smith Protective Services, Inc. The following persons testified
in opposition to S.B. 441: Michael D. Kradz, representing himself;
Woodrow W. ''Pepper'" Crowder, representing Texas Association of

Stress Analysts.
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LEGISLATIVE BUDGET BOARD

Austin, Texas

MAR 2 4;'\38\
FISCAL NOTE

March 24, 1981

Honorable Charles W. Evans, Chairman
Committee on Government Organization

House of Representatives In Re: Senate Bill No. 441,
Austin, Texas as engrossed

By: Doggett
Sir:

In response to your request pursuant to House Rules, Section 3.119, this office
finds the fiscal implications of Senate Bill No. 441, as engrossed (relating to
the administration and continuation of the Polygraphy Examiners Board and to
regulation of polygraph examiners, trainees, and their employees; relating to
confidentiality of results of polygraph examinations) to be as follows:

The bill would make no appropriation but could provide the legal
basis for a request for funds to implement the provisions of the
bill.

The Polygraph Examiners Board is subject to the provisions of the
Texas Sunset Act, and unless continued in existence by the
Legislature, will be abolished effective September 1, 1981.

The bill, should it be enacted, would continue the existence of
the Polygraph Examiners Board after September 1, 1981. The
Polygraph Examiners Board will have the responsibility to carry
out the provisions of this Act, except for certain administrative
duties (accounting, payroll, etc.) which will be transferred to
the Department of Public Safety from the Texas Engineering
Extension Service.

The amount set forth for this agency in the General Appropriations
Bill, as introduced (FY 1982 $51,577; FY 1983 $56,696), would be
contingent, if approved, upon passage of SB 441 or similar legislation.
These appropriations would provide for approximately 2 state employees
and would be financed from the following increase in fees.

New Fee

Fees (Names) Present Fees . Schedule
Polygraph Examiner's License $60 $150
License Renewal 25 100
Intern Application 25 75
Test Fees -0- 50
Duplicate License 10 25

The financial implications of the bill in future years may reasonably
be expected to approximate the recommended appropriation level for
fiscal years 1982 and 1983, but would in fact depend upon future
decisions of the Texas Legislature.

No fiscal implication or additional cost to units of local government
attributable to the bill, should it be enacted, as engrossed, is

anticipated.
Thomas Mj Keef//,

Director

Source: Texas A&M System; Department of Public Safety;
LBB Staff: TK, JH, KS, PA
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Austin, Texas

MAY 1 g 1981

FISCAL NOTE
May 18, 1981

Honorable Charles W. Evans, Chairman
Committee on Government Qrganization

House of Representatives In Re: Committee Substitute for

Austin, Texas Senate Bill No. 441
By: Doggett

Sir:

In response to your request pursuant to House Rules, Section 3.119, this office
finds the fiscal implications of Committee Substitute for Senate Bi1l No. 441
(relating to continuation of the Polygraph Examiners Board and regulation of the
operators of devices that are intended to determine if a person is telling the
truth and to disclosure of the information acquired form the devices) to be as
follows:

The bill would make no appropriation but could provide the legal
basis for a request for funds to implement the provisions of the
bill.

The Polygraph Examiners Board is subject to the provisions of the
Texas Sunset Act, and unless continued in existence by the
Legislature, will be abolished effective September 1, 1981.

The bill, should it be enacted, would continue the existence of
the Polygraph Examiners Board after September 1, 1981. The
Polygraph Examiners Board will have the responsibility to carry
out the provisions of this Act. Certain administrative duties
(accounting, payroll, etc.) will be performed through interagency
contract with the Department of Public Safety.

The amount set forth for this agency in the General Appropriations
Bill, as introduced (FY 1982 $51,577; FY 1983 $56,696), would be
contingent, if approved, upon passage of SB 441 or similar legislation.
These appropriations would provide for approximately 2 state employees
and would be financed from the following increase in fees.

New Fee
Fees (Names) Present Fees Limits
Polygraph Examiner's License $60 $225
License Renewal 25 210
Internship License 30 115
Test Fees 20 75
Duplicate License 10 40
Extension of Intership License 25 40

The financial implications of the bill in future years may reasonably
be expected to approximate the recommended appropriation level for
fiscal years 1982 and 1983, but would in fact depend upon future
decisions of the Texas Legislature.

No fiscal implication or additional cost to units of local government
attributable to the bill, should it be enacted, is anticipated.

Thomas M.iKee]

Director

Source: Texas A&M System, Department of Public Safety; LBB Staff: TK, JH, KS, PA
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relating to the administration and continuation of +the Polygraph

Examiners Board and to regulation of polygraph exXaminers, trainees,

and

their employees; relating to confidentiality of results of

polygraph exXaminations; relating to certain information; providing

penalties; amending the Polygraph Examiners Act, as amended

(Article 4413(29cc), Vernon's Texas Civil Statutes), by amending

Board and

ntended to

Sections 5, 6, 8, 9, 12, 14, 17, 19, 22, 23, and 26 and by addlngure of the

Sections 134, 19A, 19B, and 24aA.°M ;he/dev1ces provyd/ng Penalties.

6
7

10
11
12
13
14
15
16
17
18
13
20
21
22
23
24

BE IT ENACTED BY THE LEGISLATURE OF -THE STATE OF TEXAS: :
SECTION 1. Section 5, Polygraph Examiners Acét?%iﬁ%fﬁf%?é'
4413 (29cc), Vernon's Texas Civil Statutes), is amended by amending
Subsections (a), (b), and (e) and by adding Subsectlons (£), (gf,d
(h), (i), (j), and (k) to read as follows: -
\(a) There is hereby established [in--the--Bngineering
Extension-Serviee—-Peiiee-?rain}ng -Bivisien;-Texas-A-&-M- Uatversttyd
Bystem:] a Polygraph Examiners Board consisting of six members who

shall be citizens of the United States and residents of the state

for at least two years prior to appointment. Four members|;-ati-ef

whem|] shall each have been engaged for. a period of five consecutive -
Years as a polygraph examiner prior to appointment to the board,
and at the time of appointment as an active polygraph examiner:

Two members must be - representatives of the general public. A

person is eligible for appointment as a public member if the person

and the ‘person's spouse are not licensed by an occupational

regulatory agency in the field of polygraph examining, are noé\

p
employed by and do not participate in the management of an agency

or business entity related to the field of polygraph examining, and

W W L =y '(97/37/
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do not have, other than as consumers, a financial interest in a

business entity related to thé field of polygraph examining. No

two board members may be employed by the same person OT agency.

Two of the [At-ieast-twe] members who are polygraph examiners must

be quaiified examiners of a governmehtal law enforcement agency,
one of which shall be the supervisor of the polygraph section of
the Department of Public Safety, and [at-ieest] two of the members

who are polygraph examiners must be qualified polygraph examiners

in the commercial field. The members shall Dbe appointed by the
Governor of the State of Texas with the a&viqe and consent of the
‘Senate for a term of six years. [?he-térms-ef--eifiee--ef--meﬁbefs
appeinted-—te-the—initéa}-beafd—are-twe-fef-twe—years¢—twe—£er—£ear
-yearsf-and-twe—£er—six-yearé=] _Any vacancy in an unexpired term
shall be filled by appointment of the Governor with the advice and

consent of tﬁe Senate for the unexpired term. Appointments shall

pe made without regard to the race, creed, seX, religion, or

national origin of the appointees.

\ (b) The board shall contract W1th the Department of Public

safety for Fhe administrative functions of the board including the

collectlon of all fees and money due and the payment of all

expenses, ncludlng travel expenses of board members;lﬂ

o TGRS e

T T

CEach member of the,goard 1s‘ent1t1ed to a per diem as set

by legislative aopropr1at1on for each day that the member engages

in the business of the.ﬁoard A member may not receive any compen-
in

sation for travel expenses, jncluding expenses for meals and lodg

other thaﬁltransportat1on expensesgL«\ (The-number- ef--emp&eye,

A=2

R as
.A member is entitled to com pensation for transportat1on expenses &

prescribed by the general appropriations act.”




10

11

12

13

14
15
16
17
18
19
20
21
22
23
24
25
26
27

'&w
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the--members--ef—-the--—Beafd--shaii--be_'..as__fixed__in__the_senerai
Appfepriaéien-Biiie] 7y

“(e) The Polygraph Examiners Board is subject to the Texas

.Sunset Act, as__amended (Article 5429k, Vernon's Texas Civil

Statutes); and unless continued in existence as provided by that
Act the board is abolished, and this Act expires effective

September 1, 1993 [298%].

‘\1f) A member or employee of the board may not be an officer,

employeeé, or paid consultant of a_ trade association in the

polygraph examining field. A member or emplpyee of the board may

not be related within the second degree by affinity’ or

consanguinity to a person who is an officer, employee, or paid

consultant of a trade association in the regulated industry.

\(g) A person who is required to register as a lobbylst under

Chapter 422, Acts of the 63rd Leglslature Regular Session, 1973,

as _amended (Article 6252—9c, Vernon's Texas Civil Statutes), may

not serve as a member of the board or act as the general counsel to

the board.

\kh) It is a ground for removal from the board if a member:

¥(1) does " not have at the time of appointment the

gualifications required by Subsection (a) of this section for,

appointment to the board;

W(2) does not maintain during his service on the board the

gualifications required by Subseétion (a) of this section fogi
A

appointment to the board;

“13) violates a prohibition prescribed by Subsection (f) or

(g9) of'this,section; or
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Q‘Lé) fails to attend at least half of the reéularly scheduled

bqard meetings held in a calendar vear, excluding meetings held

while the person was not a board member.

w(i) If a ground for removal of a member from the board

exists, the board's actions taken during the existence of the

ground for removal are not invalid for that reason.

/*(j) The board is subject to the open meetings law, Chapter

271, Acts of the 60th Legislature, Regular Session, 1967, as

amended ‘(Article 6252-17, Vernon's Texas Civil Statutes), and the

Administrative Procedure and Texas Register Act, as amended

(Article 6252-13a, Vernon's Texas Civil Statutes). A

\\ (k) The board may recognize, prepare, or implemeht

contihuing education programs for polygraph examiners and trainees.

Participation in the programs is voluntary. PR ! ﬂ
’ )

SECTION 2. Section 6, ?olygraph Examiners AcEA (Article
4413(29cc), Vernon's Texas Civil Statutes), is amended by amending
SubsectiQn (a) and by adding.Subsections (d{)aaﬁ"jeblkto read as
follows:

V(a) The board: éﬁall issue regulations consistent with the
provisions of this Act for the administration and enforcement of

this Act and shall prescribe forms which shall be issued in

connection therewith. The board may not adopt rules restricting

competitive bidding or advertising by a licensee of the board

except to prohibit false, misleading, or deceptive practices by the\

<

licensee. The board may not include in its :  rules to prohibit

false)"misleading,' or deceptive practices by a licensee a rule

that:

-

A
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QL;) restricts the licensee's use of any medium for

advertising;

\(2) restricts the licensee's personal appearance or use of

his voice in an advertisement;

W(3) reiates to the size or duration of‘an advertisement by

the licensee; or

\(4) restricts the licensee's advertisement under a trade

»
name. 7/

“ig) During each fiscal biennium, the state auditor shall

audit the financial transactions of the Department of Public Safety

that relate to .the administration.of this Act.

W(e) On or before January 1 of each year, the Department of

Public Safety shall make in writing to the governor and the

presiding officer of each house of the legislature a complete and

detailed report accounting'for all funds received and disbursed by

the department under this Act during the preceding year.

@) If the appropriate standiﬁg committees of both houses of the

legislature acting under Subsection (g), Sectijon 5, Administrative

Procedure and Texas Register Act, as 5* (Article 6252-13a,

. Vernon's Texas Civil Statutes), transmit to the board

statements opposing adoption of a rule under that section, the rule

‘may not take effect, or if the rule has already taken effect, the

rule is repealed effective on the date the board ) - receives
. the committeéyg)statements. <é\ . \\\-_“«»m«/
VL €
SECTION 3.  Sections 8, 9, 12, 14, 17, 19, 22, 23, and 26,

Polygraph Examiners Act, as amended (Article 4413(29cc), Vernon's
Texas Civil Statutes), are amended to read as follows:

Q‘Secivgf’ EXAMINER'S LICENSE QUALIFICATIONS. (a) A person is
qualified to receive a license as an exaﬁiner

“(1) [whe-is-at-teast-2i-years-ef-ages-and

\[€é2}-~-whe-is-a-eitigpen~of-the-United-Statesr-and

&[(3&--whe--estabiishes--that--he--is—-a--persen--ef--benesty7
truthfuiaess7-integréty7-and-merai-£itnes§7-and

N[ €43 who: has not been convicted of a felony or a

misdemeanor involving moral turpitude; and

5
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V'Q(Zz [€53] who holds a baccalaureate degree from a college or

university accredited by an organization that the board designates

and that the board determines has accreditation standards to ensure

a high level of scholarship for students [the-Ameriean--Asseeiatien

ef--eeiiegiateé-Registgars--and--Adméssiens--Gfﬁieers], or in lieu
thereof, has five consegutive years of active investigative
experience immediately preceding his application; and

\gigl [€63] who 1is a graduate of a polygraph examiners course
approved by the board and has satisfactorily completed not less

than six months of internship training, provided that if the

applicant is not a graduate of an approved polygraph examihers

coﬁrse, satisfactory completion of not less than 12 months of
internship training may satisfy this subdivision; and

&;Lgi [€7}] who has baésed an examination conducted by the
board, or under its supervis?én, to determine his competency to
obtain a license tQ practice as an examiner.§

& (b) [€83] Prior to the issuance of a license, the applicant
mﬁst furnish -to the board évidénce of a surety bond or insurance
policy. Said surety bénd 6r'insurance policy shall be in the sum
of $5,000.00 and shall be conditioned that the obligor theréin will
pay ‘fo the extent of the face amount. of sﬁch surety bond or
insurance leicy all judgments which may be recovered against the
licehéee by reason ofiany wrongful or illegal acts committed by him

in the course of his examinations.

éicl The board by rule shall establish the criteria by which

it determines whether an applicant complies with the active

investigative .experience requirement established by Subdivision (2)
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of Subsection (é) of this section.

_“ Se&b 9. ACQUISITION OF LICENSE BY PRESENT EXAMINERS. On éhe
effective date of this Act, any person who held a license issued by
fhe board [Beard] established or attempted to be established by

Chapter 441, Acts of the 59th Legislature, Regular Session, 1965

[Aet57--i9657-—59th-53g17-R?S=7-€he-44i7-p1—888], and whose license
was in effect‘on the date on which said Act was held'invalid, shall
be automatically licensed hereunder ﬁntil such date as his 1license
under thé Act aforesaid has expired and thereafter may renew his
license on payment of the fee herein provided. The applicant must

also satisfy the provisions of Subsection (b) of Section 8 [ ¢8}] of

this Act.ﬁA

\ Sec¥' 12. APPLICANT WITH OUT-OF-STATE LICENSE. The board may

waive any license requirement for an applicant with a wvalid license

from another state having license requirements substantially

equivalent to those of this state. [An—-appiieant-—wﬁgijis;-a
pelygraph--examinex--lieensed--under--the--taws-ef-anether-gstate-or
te?riterf-ef-the-United-States-may--be--issued--a-—iieense--witheut
examinntien--by-the-beard;-in-its-diseretions-upen-payment-ef-a-£fee
e£-$69-and-the-preduetien-ef-eati;faetery-preef-ehat
N [(i)--he-is-at;ieast-zi-years-ef—agef—and
“[(2)--he-is—a-eitizen-ef-the—gnited—8§ate57-and
“[(3)-—he-is—ef;geed—merai-eﬁarae%er7-and
“({4)—-the--zeqﬁi!ements--fezQ-the--1ieensing;--ef—--peiygraph
examtner-sn-sueh-partzeuiar -state-er-territory-ef-the- Untted-States
were-at-the- date-ef-the-appiteant-s iteenszng theretn-substanttaiiy

equivaient-tq-the-zequirements-new«in-£eree-ia-this-state7-and

ce A= ) 7
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ﬁ[(S}--the----appiieant--—-had-—-iawfuiiy---engaged---in---the

administfatien-effpeiygraph-examina%iens-under--the--iaws--ef--sueh

state--er-territery-fer-at-ieast-twe-years-prier-te—his-appiieatien

for-tiecense-hereunders-and

\ [fS)--sueh--ether---state---er---territery---grants---simééar

reeipreeity-te-}ieense-heiders—ef-this—stater—and

«[(?)--he-has-eempiied-wi%h-See%ien-ii-eE—this—AéteJ 7
uSeck; 14. [EXAMINATION--AND--RI€ENBE] FEES.- (a) The board
shall establish reasonable and necessary fees for the
administration of this Act/ in amounts not to exceed: %
N 1. Polygraph examiners ﬁinse # 225
\ 2. Internship license _ 115
‘A 3. Duplicate license - : o 40
\\ 4. Renewal feé for examiner's license . . ' ‘ 210
Y 5. Extension or renewal of an in’cernship licens;e .40 :
vﬁé.EmmhM@nke 4 4 ' | 4 -72§D: g
Qﬁé:i:”_gk;;*/“;)/,/[?Hé-fee--te-—be-—paid--bi--an--aé?}ieant-:?gz--aa B

T “

-examinatien—-te--deternine--his--fitness—-te--reeeive--a--peiygsaph

examinerlg-license-is-620;-whieh-is-net-te-be-eredited--as--payrment

against-the-itiecense-£fee= ]

\\(b) [?he-fee—te-be-paid-£er-an-erigénai-peiygraph-examinerls :

liecense-i8~560-=
\\[(e)--The-fee-te-be—paid-£er-an-internship-iieense-is-$39e
“[(é)--?he;-fee;-te--be--paid-;fer-the-issuanee-ef-a-dupigeate
peiygraph-examinefle-iieenseéis-Giee
o [(e)--?he-fee;te-be-paid-£er-a-peiyéraph--examinezls~-ren;wai

lieense-is-5£25~
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Q‘[(f)--The--fee--te—be-paid-£9r-€he-extensien-er-renewai-ef—an
internship-iieegse-is—$25= : : '

\ [(g)--?he-fee-te-bé-paid-£er-a—dup&§eate¥-internship--iieense
;s-Giee

\\ [ ¢h}] The fees required by this Act may be paid by the
governmental agency employing the examiner.'7

\\Secyw?;. TERMINATION AND RENEWAL OF EXAMINERiS LICENSE. (a)
Each polygraph examiner's license shall be issued for the term of
one year and shall, wunless suspended or revoked, be renewed

annually.

\(b) A person may renew his unexpired license by paying to

the board before the expiration date of the license the required

renewal fee.

a(c) If a person's license has been expired for not more than

90 days, the pe}son may renew the license by paying to _the board

the required renewal fee and a fee that is one-half of the

examination fee for the 1icenséﬁ%
—

\(d) If a person's license has been expired for more than 90

days but 1less than two years, the person may renew the license by

paying to the board all unpaid renewal fees and a fee that is equal

to the examination fee for the license.

\(e) If a person's license has been expired for two years or

more, the person'may not renew the license. The person may obtain

a new license by submitting to reexamination and complying with the

requirements and procedures for obtaining an original license.

N (f) A [as-preseribed-by-the--bearée-—-A--peiygraph--euémiaer

whese--iieense--has--expired-may-at-any—time~within-twe-yeazs-after
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the- exptratten-thereef ebtatn-a-renewai tieense-witheut-examinatien
byfmaking-a—renewal-appiieatien--therefer-—and--satisfyiag--Seetien
8(2)7-63)7-and-(4}1--Hewavef7-any] polygraph e#aminer whose license
éxpired while he was in the federal service on active duty with the
armed forces 'of' the United States, or the national guard called
into service or training, or in training or education under the
supervision of the United States p:eliminary to indaction into the
military service, may have his license renewed without examination
if within two years after termination of such service, training, or

education except under condition other than honorable, he pays to

the Soard the reqﬁired renewal fee and furnishes the board with' an
affidavit to the effect that he has been so engaged and that his
seryice, training, or education has been so terminatedm [Eeetion

8¢2};-¢3)- and-(4& -ef-this-Act-nust-aise-be-satisfied:| 7

W Sec¥\19 REFUSAL, PROBATION, REPRIMAND, SUSPENSION,

REVOCATION--GROUNDS. The board shall [may] refuse to issue a

license, shall revoke or suspend a license, shall reprimand a

-~
- ) - . ) /
licensee, or may probate a license suspension [ex--may--suspend--er

revehke-a- i&eense] on any one or more of the following grounds
“(1) for failing to inform a subject to be examined as to the

nature of the examination;

W(2) for failing to inform a subject to be examined that his
participation in the axamination ia voluntary;

“(3). material misstatement in the application' for original
licenseA or in the application for any renewal license under this

Act;

& (4) wilful disregard or violation of this Act or of any

10

e i e i i LT et
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regulation drV‘fule issued pursuant thereto, iﬁcluding, but not
limited to, wilfully making a false report - concerning an
examination fog‘polygrabh examination purposeé;

Y(5) Aif the holder of any license has been adjudged guilty of
the commission of a felony or a misdemeanor involving moral
turpitude; |

\ (6) making any wilful misrepresentation or false promises or
causihg to be printed any false or misleading advertisement for the
purpose of directly or indirectly obtaining business or trainees;

“(7) having demonstrated unworthineés or incompetency to act
as a polygraph examiner as defined by this Act;

A(B) allowing one's license under this Act to be used by any
unlicensed person in violation ofAthe provisions of this Act;

“(9) wilfully a1d1ng or abettlng another in the violation of
this Act or any regqulation or rule issued pursuant thereto;

-

¥(10) where the 1license holder has been adjudged as :§i

habitual druﬁkard or 'mentally incompetent as_ provided in thé:3
Probate Code}

“(11) failing, within a reasonable time, to provide
information requested by the secretary as the result of a formal
compléinﬁ.to ﬁhe board which would indicate a violation of this
Act; [er] _

N12) féiling .to inform the subject of the results of the
examinaﬁion‘if s0 reéuesfedi_gg o

W\ ’ .
'{(13) violating Subsection (a) of Section 19A of thls Act

relating to the confidentiality of 1nformat10n acquired from an

: . //
examinatlon._

": S - ’ A 11
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—\\sed:’22. BOARD HEARING. (a) If the board proposes e

refuse a person's <rolication for a license or to suspend or revoke

a person's license, the person is € i_*o a hearing before the

board. [When-there-is-eause-te-refuse—an-appiieatiea-é?r%v spend

er-reveke-the-lieense-ef-any-pelygraph-esaminer,-the--beard--shati,
net--lesgs--than--368--days-before-refusat;-suspensieny-er-revecation
ae%ien-is-taken7-neti£y-sueh-persen-in-wfiting7—-in-;persen--er--by
eertified--mail--at-~-the-tast-address~-supptied-to-the-beard-by-sueh
persens;-ef-sueh-impending-refusai;-suspensiens-er--reveeationsy--the
reasens-therefery-and-ef-his—right-te-an-aéministrative-hearing-fer
thg---purpese-—ef--determining--whether-fef—-net--the—-evideneé--is
suffieient-te-warran%-the-refusai7—suspensienf—er-reveeatiea-aeeien
pfqéesed-te-be—taken-by-the-beard{--E£7-wi%hin-ae--days-—after--the
pezsenai--sefviee--ef-sueh-netiee-er-sueh-netiee-has-beenedepesited
in-the;United-S€étes-maii7—sueh-ﬁperéen—-has--ﬁe%-—made--a—-writteqﬁ
request--te-the;beard-fer-this-administrative—hearing7—the-beard-f%;
aueherized-teféuspend-er—reveke-the-peiygraph-examinefis-iieense-eéi
sueh-persen-witheut-a-hearing- ~-Upen-reeeipt-by-the-board--of--sueh
written--request-ef-sueh—persen-within-the-ze-day-pefied-as-se%-eut
abeve7-an-—eppertunity--fer--én--administrative--hearing--shali--be
afferded--as-egriy-as-és-praetieabief--in-ﬁe-ease-shaii-the—hearing.
be-heié-iess-tkan--}G—-days-—after-—written--netifieatien--theree£7
ineiudinq--a--eepy-ef;the-eharge57-shaii-heve-been-given-the-persen
by-peééenai;serviée-ér-bf-eér€ified-maii-sent-te-the--iast--adéress
éuppiied---te--—the---beérd--by--the--appiieant--er--iieenseee--The

administrative-hearing-in-sueh-eases-shati-pe-before-the-board- |

Q’(b) Proceedings for the refusal, suspension, or revocation

12
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of a license are governed by the Administrative Procedure and Texas

Register Act, as_amended (Article 6252-13a, Vernon's Texas Civil

Statutes). [Theébéard-shail-eenduet--the--administraeive--hearings

.and--it--is--autherized-te-administer-eaths-aad-éssue—subpeenas-fer

the-attendaneé-ef—witnesses-and-the-preduetien-ef--re}evant--beek57
papersT—-deeumentsr-etee—-Qn-the-basis—ef-the-evidenee-submitéed-at
the--hearing7—-the--beard--shaii-—take--wha%ever--aé%ien--it--deems
neeessary—én-refusing-the—appiieatien—er-suspending-er-reveking-the
1iecense= }

‘“Se&@ 23. JUDICIAL REVIEW. Any peréon dissatisfied with the
action of the board in refusing his application or suspendiné or
revoking his license, or any other action of the board, may appeal

the action of the board by filing a petition within the appropfiate

time [36-days-thereafter] in the district court in the county where

the person resides or in the district court of Travis County,
3

Texas. An _appeal of an' actlon of the board is governed bw the
- ‘ - /—\
Administrative Procedure and Texas Reglster Act, as amended

(Article 6252-13a, Vernon s _Texas Civil Statutes). Judicial review

of an action of the board shall be conducted under the substantial

evidence rule. . [¥n-aii-appeais-presecuted-in-any-ef-tha-courts--of

this--state--pursuant--te-—the--previsiens;ef-this-Ae€7-sueh-triais.
shaii-be-de-neve-as-that-tern-is-used--and-—andersteed--in--appéais
frem—-justiee--ef--tge-peaee-eeurts-te—eeunty-eeurt37--When-saeh-an
appeal-is-fi1ed-and—the-eeurt-theréby--aequires—-jurisdietien---ail
admintstratzve--er--exeeuttve--aetten--taken-prter-therete shaii be
nuii-and-vetd-ané-eﬁ-ne feree-and-effeet-—and--the--rtghts--ef--the

pazttes--theqpte--shaii--be-determined-by-the-eeurt-upen-e—triai-ef

13
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the~matters 1n-eontfeversy undererules geverntng the-triai- ef-ether
eivil-suits-infthe-same-manner—and-te-the-same-extent-as-theugh-the
hatterehad-been-eemmiteed-te-the-eeurts-in?the-fifst--instanee-eand
there-had-been-n94intervening-administratéve-er-exeeutive-aetien—er
deeisiene---Under--ne—-eireumstanees-sheié-the-substantial-evédenee
rule-es-interpreted-end-applied-by-the-eeurts-—ef-—?exes--in—-ether
eases--ever—-be--used--er--appiied--te-appeais-preseeuted-under-the
previsiens--ef--this--Aete---?he--Begisiature--hereby--speeifieally
deelares%that-the-previsiens-ef-this—seetéen-shaii-net-be-sevefable
£rem--the--baianee--ef--this-Aet--and-further-speeifieeliy deelares
that this-Aet- weuld-net-have-been- -passed-~-withoeut- the--tnelus&en--ef
thts--seeteen—---Ef--th&s--seetten--er-any -part-thereef;-is-for-any
reasen-ever-held-by-eny-eeurt-te-be-—tnveiid7--uneeastitutiena&--er
ineperative—-in--any--wey---sueheheldiag-shall-apply-te-this entire
Aet--and-tn-sueh-event this~ entire -Aet-shati-be- nuli--vetd--and—-ef
ne- feree and-effeet—] Z,k

“Sech 26. PENALTIES | igl- Any person .yho violates any
prov151on of this Act or any person who falsely states or
represents' that he has been or is a polygraph examiner or trainee
or.that heyis qualified to apply instrumentation to the detection
of deception or verification of truth of statements shall be guilty
of a misaeneanor and upon conviction thereof shall be punished by a
fine of not less than $100 nor more than $1 000 or by imprisonment
in the county Jail for a term of not to exceed six months, or both

.\(b) A person commits an offense if the person 1ntentionally,

'know1ngly, recklessly, or with criminal negllgence violates Section

1A of this Act relating to the confidentiality of information

B e YN M . i B
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acquired~ from a polygraph examination. An offense under this

subsection is a Class B misdemeanor. “.

SECTION 4. The Polygraph Examiners Act; as amended (Article
4413(29cc), Vernon's Texas Civil Statutes), is amended by adding
Sections 13A, 19A, 19B, and 24A to read as follows:

“Sec)‘l3A. NOTICE AND ANALYSIS OF EXAMINATION RESULTS. (a)

Within 30 days after the date a license examination is administered

under this Act, the board shall notify each examinee of the results

of the “examination. However, if an examination is graded or

reviewed by a national testing service, the board shall notify each

. examinee of the results of the examination withih two weeks after

tﬁe date the board receives the results from the testing service.

If 1t is foreseeable that the notlce of the examination results

will be delayed for more than 90 days after the examination'date,

the board shall notify each examinee of the reason for the delay

before the 90th day\Q:

\ﬁb) If requested in writing by a person who fails a license

examlnatlon administered under this Act, the board shall furnish

the person with an analysis of the person's performance on the

examination.

\kSecyﬂgJA CONFIDENTIALITY OF EXAMINATION RESULTS. (a)

Except 'as prov1ded by,Subsectlon (c) of this section, a licensed

polygraph examlner, llcensed tralnee, or employee of a licensed

polygraph examiner may not disciose to another person information

acqulred from a polygraph examination.

“(b) Except.as prov1ded by Subsection '(d) of this section, a

person for whom a polygraph examination is conducted or an employee

L]
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of'Afhe“‘personu héy not disclose to another person inforﬁatigg

acquired from the examination.

W | ' . . .
(c) A licensed polygraph examiner, licensed trainee, or

employee of>a licensed polygraph examiner may disclose information

acquired from a polygraph examination to:

%(1) the examinee or any other person specifically designated

in writing by the examinee;

W(2) the person, firm, corporation, partnership, business

ehtity, or governmental agency that requested the examination;

\(3) members or their agents of governmental agencies such as

federal, state, couhty, or municipal agencies that license,

supervise, or control the activities of polygraph examiners;

\!(4) other polygraph examiners in private consultation, all-

of whom will adhere to this section; or

W(5) othefé asAmay be required by due process of law.

. ] ~
u(d) A person for whom a polygraph examination ‘is conduct;§\

. : P
or an employee of the person may disclose information acquired from

the examination4to a person described by Subdivisions (1) through

(5) of Subsection (c) of this section.

“(e)' The board or any other governmental agency that acquires

information from a polygraph examination under Subdivision (3) of

Subsection (c) of this section shall keep the information

confidential.

N seckmfgs. _INFORMATION ABOUT COMPLAINTS.  (a) The board

shall keep an information file about each complaint filed with the

board reiating to a licensee.

Y(b) If. a written complaint is filed with the board relating

NTERS . D e 16
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to a licensee, the board, at least as frequently as quarterly,

shall 'notify the complainaht of the status of the complaint until

its final disposition unless the notification would jeopardize an

/
undercover investigation. :
Vs’ »
Secl* 24A. CONSUMER - INFORMATION. (a) The board shall

prepare information of consumer interest describing the regulatory

functions of the board and the board's procedures by which consumer

complaints are filed with and resolved by the board. . The board

shall make the information available to the general public and

appropriate state agencies.

%1b) Each written contract for the services in this state of

a llcensed polygraph examiner and each waiver of liability that is

signed by the subject of a polygraph examination shall contain the

name,.mailing address, and telephone number of the board. %

SECTION 5: A rule adopted by the Polygraph Examiners Board
hefore September“ i, 1981, that conflicts with the Polygrap><k
Examiners Act (Article 4413(29cc), Vernon's Texas Civil Statutes),
as amended by this Act, is void. Within 90 days after September 1,
1981, the board shall repeal the rule.

SECTION 6. (a) A person holdinq office as a member of the
Polygraph Examiners Board on the effective date of this Act
oontinues to hold the office for the term for which the member was
orlglnally app01nted

(b)( The governor shall app01nt two publlc .members to. fill
the offices of - the incumbent members who are not polygraph
examihere-in‘thercommercial field and whose terms expire June 18,

1983, and Jupe 18, 1985.
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JSECTIONV7;1-This"Aét-takes?effeét September 1,.1951.
..SEéTiON 3; _The importance of this 'legisiation and the
crowded condition of ﬁhe calendars in bofh houses create an
emergen?y and an imperative public necessity that the
constitutional rule requiring bills to be read on three several

days in each house be suspended, and this rule is hereby suspended.

*,
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AN ACT

relating to the administration and continuation of the Polygraph

Examiners Board and to regulation of polygraph examiners, trainees,

and their employees; relating to confidentiality of results of
polygraph examinations; relating to certain information; providing
penalties; amending the Polygraph Examiners Act, as amended

(Article 4413(29cc), Vernon's Texas Civil Statutes), by amending
Sections 5, 6, 8, 9, 12, 14, 17, 19, 22, 23, and 26 and by adding
Sections 13A, 194, 19B, and 24A.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Section 5, Polygraph Examiners Act, as amended
(Article 4413(29cc), Vernon's Texas Civil Statutes), is amended by
amending Subsections (a), (b), and (e) and by adding Subsections
(£), (g), (h), (i), (3)., and (k) to read as follows:

"(a) The: e is hereby established [in--the--Engineering
Ex%ensien-Sefviee7—Peiiee—?raining-Bivisien;—?exas—A—&-M-Univefsity
Bystem;] a Polygraph Examiners Board consisting of six members who
shall be citizens of the United States and residents of the state

for at least two years prior to appointment. Four members|[;-ati-of

whem] shall each have been engaged for a period of five consecutive
years as a polyygraph examiner prior to appointment to the board,
and at the time of appointment as an active polygraph examiner.

Two members must be representatives of the general public. A

person is eligible for appointment as a public member if the person

and the person's spouse are not licensed by an occupational

regulatory agency in the field of polygraph examining, are not
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employed by and do not participate in the management of an agency

or business entity related to the field of polygraph examining, and

do not have, other than as consumers, a financial interest in a

business entity related to the field of polygraph examining. No

two board members may be employed by the same person or agency.

Two of the [At-ieast-twe] members who are polygraph examiners must

be gualified examiners of a governmental law enforcement agency,
one of which shall be the supervisor of the polygraph section of
the Department of Public Safety, and [at-ieast] two of the members

who are polygraph examiners must be qualified polygraph examiners

in the commercial field. The members shall be appoiﬁted by the
Governor of the State of Texas with the advice and consent of the
Senate for a term of six years. [Fhe-terns-eof--effice~--of--nermbers
appeinted--to~the-initial-beard-are-twe-for-two-yearsr-two-£for-£four
yearss-and-twe-£for-six-yea¥rs-] Any vacancy in an unexpired term
shall Dbe filled by appointment of the Governor with the advice and

consent of the Senate for the unexpired term. Appointments shall

be made without regard to the race, creed, sex, religion, or

national origin of the appointees.

"(b) The board shall contract with the Department of Public

Safety for the administrative functions of the board including the

collection of all fees and money due and the payment of all

expenses, including travel, expenses of board members. Each member

of the board is entitled to a per diem as set by legislative

appropriation for each day that the member engages in the business

of the board. A member may not receive any compensation for travel

expenses, including expenses for meals and lodging other than

L= o

Shh.
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transportation expenses. A member is entitled to compensation for

transportation expenses as prescribed by the General Appropriations

Act. [Fhe-number-of-empileoyees-and-the-sataries-ef-each;--inetuding
travei--and--expense-atiewvance-eof-the-memberg-of-the-Board-shati-be
as-£fixed-in-the-Seneral-Appropriation-Biii- "

"(e) The Polygraph Examiners Board is subject to the Texas

Sunset Act, as amended (Article 5429k, Vernon's Texas Civil

Statutes):; and unless continued in existence as provided by that
Act the board is abolished, and this Act expires effective
September 1, 1993 [3983%]..

"(£) A member or employee of the board may not be an

officer, employee, or paid consultant of a trade association in the

polygraph examining field. A member or employee of the board may

not be related within the second degree by affinity or

consanguinity to a person who 1is an officer, employee, or paid

consultant of a trade association in the regulated industry.

"(g) A person who is required to register as a lobbyist

under Chapter 422, Acts of the 63rd Legislature, Regular Session,

1973, as amended (Article 6252-9c¢c, Vernon's Texas Civil Statutes),

may not serve as a member of the board or act as the general

counsel to the board.

"(h) It is a ground for removal from the board if a member:

"(1) does not have at the time of appointment the

qualifications required by Subsection (a) of this section for

appointment to the board;

"(2) does not maintain during his service on the board the

qualifications required by Subsection (a) of this section for

172 lae
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appointment to the board;

"(3) violates a prohibition prescribed by Subsection (f) or

(g) of this section; or

"{(4) fails to attend at least half of the regularly

scheduled board meetings held in a calendar vear, excluding

meetings held while the person was not a board member.

"(i) If a ground for removal of a member from the board

exists, the board's actions taken during the existence of the

ground for removal are not invalid for that reason.

"(j) The board is subject to the open meetings law, Chapter

271, Acts of the 60th Legislature, Regular Session, 1967, as

amended (Article 6252-17, Vernon's Texas Civil Statutes), and the

\

Administrative Procedure and Texas Register Act, as amended

(Article 6252-13a, Vernon's Texas Civil Statutes).

"(k) The board may recognize, prepare, or implement

continuing education programs for polygraph examiners and trainees.

Participation in the programs is voluntary."

SECTION 2. Section 6, Polygraph Examiners Act, as amended
(Article 4413(29cc), Vernon's Texas Civil Statutes), is amended by
amending Subsection (a) and by adding Subsections (d), (e), and (f)
to read as follows:

"(a) The board shall issue regulations consistent with the
provisions of this Act for the administration and enforcement of
this Act .and shall prescribe forms which shall be issued in

connection therewith. The board may not adopt rules restricting

competitive bidding or advertising by a licensee of the board

except to prohibit false, misleading, or deceptive practices by the
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licensee. The board may not include in its rules to prohibit

false, misleading, or deceptive practices by a licensee a rule
that:

"(1) restricts the licensee's use of any medium for
advertising;

"(2) restricts the licensee's personal appearance or use of

his voice in an advertisement;

"(3) relates to the size or duration of an advertisement by

the licensee; or

"(4) restricts the licensee's advertisement under a trade

name."

"(d) During each fiscal biennium, the state auditor shall

audit the financial transactions of the Department of Public Safety

that relate to the administration of this Act.

"(e) On or before January 1 of each year, the Department of

Public Safety shall make in writing to the governor and the

presiding officer of each house of the legislature a complete and

detailed report accounting for all funds received and disbursed by

the department under this Act during the preceding year.

"(f) If the appropriate standing committees of both houses

of the legislature acting under Subsection (g), Section 5,

Administrative Procedure and Texas Register Act, as added (Article

6252-13a, Vernon's Texas Civil Statutes), transmit to the board

statements opposing adoption of a rule under that section, the rule

may not take effect, or if the rule has already taken effect, the

rule is repealed effective on the date the board receives the

committees' statements."
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SECTION 3. Sections 8, 9, 12, 14, 17, 19, 22, 23, and 26,
Polygraph Examiners Act, as amended (Article 4413(29cc), Vernon's
Texas Civil Statutes), are amended to read as follows:

"Section 8. EXAMINER'S LICENSE QUALIFICATIONS. (a) A
person is qualified to receive a license as an examiner

"(1l) [whe-is-at-ieast-2i-years-ef-age--and

"[$2}--whe-is-a-eitigen-eof-the-UYnited-Statess-and

"[¢3)--whe-estabiishes--that--he--ig--a--persen--ef--henestys
trvthfuinessy~-integrieyr-and-moerat-£fitnesss+-and

"[¢43}] who has not been convicted of a felony or a
misdemeanor involving moral turpitude; and | »

"(2) [¢5%] who holds a baccalaureate degree from a college

or university accredited by an organization that the board

designates and that the board determines has accreditation

standards to ensure a high level of scholarship for students [%he

Ameriean--Asseezation~~eof~-Cottegrate--Regigstrarg--and~-~-Admissiens
Offieers], or in lieu thereof, has five consecutive years of active
investigative experience immediately preceding his application; and

"(3) [¢©3] who is a graduate of a polygraph examiners course
approved by the board and has satisfactorily completed not less
than six months of internship training, provided that if the
applicant is not a graduate of an approved polygraph examiners
course, satisfactory completién of not less than 12 months of
internship training may satisfy this subdivision; and

"(4) [¢¥3] who has passed an examination conducted by the
board, or under its supervision, to determine his competency to

obtain a license to practice as an examiner.
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"(b) [¢8}] Prior to the issuance of a license, the applicant

must furnish to the board evidence of a surety bond or insurance

policy. Said surety bond or insurance policy shall be in the sum

of $5,000.00 and shall be conditioned that the obligor therein will

pay to the extent of the face amount of such surety bond or

insurance policy all judgments which may be recovered against the

licensee by reason of any wrongful or illegal acts committed by him
in the course of his examinations.

"(c) The board by rule shall establish the criteria by which

it determines whether an applicant complies with the active

investigative experience requirement established by Subdivision (2)

of Subsection (a) of this section.

"Section 9. ACQUISITION OF LICENSE BY PRESENT EXAMINERS. On
the effective date of this Act, any person who held a license
issued by the board [Beard] established or attempted to be

established by Chapter 441, Acts of the 59th Legislature, Regular

Session, 1965 [Aets8:-1965;~5Sth~Leg~;-Rx8=-7-€h--4437;-p-~--888], and

whose license was in effect on the date on which said Act was held
invalid, shall be automatically licensea hereunder until such date
as his 1license under the Act aforesaid has expired and thereafter
may renew his license on payment of the fee herein provided. The

applicant must also satisfy the provisions of Subsection (b) of

Section 8 [¢8%] of this Act."
"Section 12. APPLICANT WITH OUT-OF-STATE LICENSE. The board

may waive any license requirement for an applicant with a wvalid

license = from another state having license requirements

substantially equivalent to those of this state. [An~-appiiecant-whe
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ts-a-petygraph-examiner-iicensed-under-the~-iaws-of-anethar-state-or
Eerri%ery-—e£——the——Uniﬁed--States—fmay—be-issued—a—iieense—wi%heut
examina%ien—by-%he—beard:-in-its—disefetienr—apen—paymen%—ef-a—-ﬁee
0£-560-and-the-preduction-of-satisfactory~-proof-that

"[¢2)--he-is-mt-teast-2i-years-ef-age--and
"[¢2)--he-is-a-ecitizen-of-the-United-States--and
"[¢3)--he-is-ef-geed-merat-characters-and
"[(4}——€he-—-fequifemeﬁﬁs—-fef——the--iieensing—-ef—-peiygfaph
eHaminer-in-sueh-partieuiar-state-or-territory-of~the-United-Btates
were-at-the-date-ef-the-appiieant-s-licensing-therein-substantiaiiy
equivaient-te-the—feqairements—new—in-£efee-in—this-sté%e7—and
"[¢5)y~-the---appiieant---had---lawfuity---engaged--~in-~--the
administratien~-of~-potygraph--examinations--under-the-laws-ef-sueh
state-or-territory-for-at-least-twe-years-prior-te-his--appiieation
for-tiecense-hereunder--and
"[¢6}-~-sueh---ether---state---or---territory--grants--~simitesr
reeiprocity-to-ticense~hoelders-ef-this-state+~and
"[{Fy--he-has-cempiied-with-Section~11i-of-this-Ack= |"
"Section 14. [EXAMINATION-ANB-BI€EMSE] FEES. . (a) The board

shall establish reasonable and necessary fees for the

administration of this Act in amounts not to exceed:

"l. Polygraph examiner's license $225
"2. Internship license 115
"3. Duplicate license ' 40
"4. Renewal fee for examiner's license 210
"5. Extension or renewal of an internship license 40
"6. Examination fee 75

e an
2
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[The-fee-te-be-paid-by-an-appitieant-for-an-examination-to-determine
his-fitness—te—feeeive—a—peiyqraph—gxaminefls-iieense-is-$297-whieh
is-net-te-be-eredited-as-payment-against-the-iicense-£fee- |

"(b) [The--fee--te--be--paid--for--an---eriginal---pelygraph
examinerls-ticense-+3-560=

"[¢e}--The--fee--to-be-paid-fer-an-internship-iicense-+s-5360-~

"[tdy--The-fee-to-be-paid-for-the-~-issuanee--of--a--dupticate
pelygraph-examineris-license-is-5610=

"[ te}y--The--fee-to-be-paid-fer-a-poiygraph-examinerls-renewal
iicense-+sg-525<

"[(f}-~The—fee-€e-be-paid—£ef-€he-extehsien—ef—fénewa&-ef--an
tnternship-iieense-is-535+

"[ég}--The-—£ee-%e-be—paid-fef-a—dapiieate-in%efnship—&éeense
$8-530=

"[¢k}] The fees required by this Act may be paid by the
governmental agency employing the examiner."

"Section 17. TERMINATION AND RENEWAL OF EXAMINER'S LICENSE.
(a) Each polygraph examiner's license shall be issued for the term
of one year and shall, unless 'suspended or revoked, be renewed
annually.

"(b) A person may renew his unexpired license by paying to

the board before the expiration date of the license the required

renewal fee.

"(c) If a person's license has been expired for not more

than 90 days, the person may renew the license by paying to the

board the required renewal fee and a fee that is one-half of the

examination fee for the license.
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"(d) If a person's license has been expired for more than 90

days but less than two years, the person may renew the license by

paying to the board all unpaid renewal fees and a fee that is equal

to the examination fee for the license.

"(e) If a person's license has been expired for two years or

more, the person may not renew the license. The person may obtain

a new license by submitting to reexamination and complying with the

requirements and procedures for obtaining an original license.

"(£) A [aes-preseribed-by-the-beoard----A--polygraph--examiner
whese--1tieense--has--expired-may-at-any-Eime~-within-twe-years-after
the-enpiration-thereceof-ebtain-a-renevai-lticense-without-examinatisn
by-making-a-renewat-appiication--therefor--and--satisfying--Seetion
8¢2}7-¢t337~and-¢43---Hewevers-any| polygraph examiner whose license
expired while he was in the federal service on active duty with the
armed forces of the United States, or the national guard called
into service or training, or in training or education under the
supervision of the United States preliminary to induction into the
military service, may have his license renewed without examination
if within two years after termination of such service, training, or
education except under condition other than honorable, he pays to

the board the required renewal fee and furnishes the board with an

affidavit to the effect that he has been so engaged - and that his
service, training, or education has been so terminated. [Beetieon
B8¢2};-¢3)-and-¢4}-of-this-Act-must~atse-be-satisfied- |"

"Section 19. REFUSAL, PROBATION, REPRIMAND, SUSPENSION,

REVOCATION--GROUNDS. The board shall [may] refuse to issue a

license, shall revoke or suspend a license, shall reprimand a

10
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licensee, or may probate a license suspension [er~--may--suspend--or

reveke-a-iieense] on any one or more of the following grounds:

"(1) for failing to inform a subject to be examined as to
the nature of the examination;

"(2) for failing to inform a subject to be examined that his
participation in the examination is voluntary;

"(3) material misstatement in the application for original
license or in the application for any renewal license under this
Act;

"(4) wilful disregard or violation of this Act or of any
regulation or rule issued pursuant thereto, including, but not
limited to, wilfully making a false report concerning an
examination for polygraph examination purposes;

"(5) 1if the holder of any license has been adjudged guilty
of the commission of a felony or a misdemednor involving moral
turpitude;

"(6) making any wilful misrepresentation or false promises
or causing to be printed any false or misleading advertisement for
the purpose of directly or indirectly obtaining business or
trainees; |

"(7) having demonstrated unworthiness or incompetency to act
as a polygraph examiner as defined by this Act;

"(8) allowing one's license under this Act to be used by any
unlicensed.person in violation cof the provisions of this Act;

"(9) wilfully aiding or abetting another in the violation of
this Act or any regulation or rule issued pursuant thereto;

"(10) where the license holder has been adjudged as a

11
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habitual drunkard or‘ mentally incompetent as provided in the
Probate Code;

"(11) failing, within a reasonable time, to provide
information requested by the secretary as the result of a formal
complaint to the board which would indicate a violation of this
Act; [e¥]

"(12) failing to inform the subject of the results of the
examination if so requested; or

"(13) wviolating Subsection (a) of Section 19A of this Act

relating to the confidentiality of information acquired from an

examination."

"Section 22. BOARD HEARING. (a) If the board proposes to

refuse a person's application for a license or to suspend or revoke

a person's license, the person is entitled to a hearing before the

board. [When-there-is-cause-to-refuse-an-apptieation-or-teo-suspend
er-reveke-the-1license-ef-any-pertygraph-examiners-the--boeard--shati-
net--tess--than-~-30--days-befere-refusatr-suspensionr-er-reveeatisn
aetron-is-takensy-netify-sueh-persen-in-writing---in--persen--er--by
eertified--mait--at--the-tast-address-suppiied-to-the-beard-by-sueh
persenr-of-sueh-impending-refusats-suspensiens-er--reveeatiens--the
reasens-therefeor--and-ef-his-right-te-an-administrative-hearing-£for
the~--purpese--of--determzRning--whether--or--net--the--evidenee--is
syfficient-to-wvarrant-the~-refusgals~suspensieny-er-reveeation-aetion
prepesed-to-be-taken-py-the-board---1fs-within-20--daygs--after--the
persenalt--serviee--of-gHeh-netice-or-sueh-notice-has-been-depesited
in-the-Unzted-States-maitts-sHeh--persen--has--net--made~--a~--written

reguest--te-the-board-for-thig-administrative-hearings-the-beard-:s

12
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au%hefized-te-saspegd—ef—feveke-the—peiygfaph-examinefls-&ieense-ef
sHeh-persen-witheut-a-hearing- --Upen-reeceipt-by-the-board--of--sueh
wWritten--regquest-of-sueh-persen-within-the-20-day-period-as-set-out
abever-an--eppertunity--£for--an--administrative--hearing--shati--be
afforded--as-earty-as-is-practieabie---In-ne-ease-shati-the-hearing
be-held-iess-than--16--days--after--written--netification--thereof
ineivding--a--eopy-ef-the-chargesr--shati-have-been-given-the-persen
by-persenat-serviee-or-by-ecertified-mari-sent-to-the-~-iast--address
supptied---to---the-~-beard--by--the--appticant--or--ticensee---Fhe
administrative-hearzng-in-sueh-ecases-shali-be-before-the-board- |

"(b Proceedings for the refusal, suspension, or revocation
g P

of a license are governed by the Administrative Procedure and Texas

Register Act, as amended (Article 6252-13a, Vernon's Texas Civil

Statutes). [Fhe-board-shati-cenduct--the--administrative--hearings
and--2€--is-~autherized-to-administer-oaths-and-issue-subpeenas-£feor
the—aE%endanee—e£—wi€nesses-and-%he—pfeduetien—ef——reievant--béek37
papers;--deeurnentsy-ete-~-On-the-basis-ef-the-evidenee~-submitted-at
the--hearings--the~-board--shali--take--whatever--petien~~i&--deems
neeessary-in-refusing-the-appltieatien-or-suspending-er-reveking-the
ticense= |

"Section 23. JUDICIAL REVIEW. Any person dissatisfied with
the action of the board in refusing his application or suspending
or revoking his license, or any other action of the board, may
appeal the action of the board by filing a petition within the

appropriate time [36-days-thereafter] in the district court in the

county where the person resides or in the district court of Travis

. County, Texas. An appeal of an action of the board is governed by

13
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the Administrative Procedure and Texas Register Act, as amended

(Article 6252-13a, Vernon's Texas Civil Statutes). Judicial review

of an action of the board shall be conducted under the substantial

evidence rule. [fr-ati-appeats-proseented-in-any-ef-the-courtsg--of

this--state--pursuant--te--the--provisions-of-this-Aet;-sueh-trials
shati-be-de-neve-as-that-term-ig-used--and-~-understeod--in--appeats
f£rom--justice--of--the-peace-conrtg-fto-county-courts- -~-When-sueh-an
appeat-is-£filted-and-the-court-thereby--acguires--jurisdietions--atl
adrntnistrative--er--exeeutrve-~aetion--taken-prier-thereto-shalti-be
Rutl-and-veid-and-of-ne-foree~and-cffeects-and--the--rights--ef--the
paféies——thefete-—shaii——be—determined—by—the-eeufé—apén—a-tfiai-ef
Ehe—maétefs—iﬂ—eeﬁéfevefsy—undef-fuies-gevefning—éhe—tfiai-ef—éthef
givit-suirtgs-+n~-the~same-manner-and-to-the-same-extent-as-theugh-the
matter-had-been-committed-to-the-courts-in-the-£first--instanee~-and
there-had-been-noe-interventng-adminisEratrve~er-eHeeyEive-aetien-or
deeisien~- ~~-Ynder--ne--eireumstances-shati-the-substantiat-evidenee
rute-as-interpreted-and-appltied-by-the-courts--ef--FTexnas--in--ecthewr
eases--ever--be--used--or--appitied--te-appeats-preseceuted-under-~the
previsiens--ef--this--Act----The--begistature--hereby--speeifieniiy
deelares-that-the-proevisieons-~of-this-section-shati-net-be-severable
from--the-~batanee--of--thig-Acts-and-further-gpecificaltiy-dectares

that-this-Aet-wontd-net-have-been-passed-witheut-the--inelusien--of

thig--seetion-~---1if--this~--3ections-or-any-part-thereof;-is-for-any
reasen-ever-heltd-by-any-court-te-be--invatids--vneenstitntienat--o¥
tneperative--iN--aRy--ways~--sStueh-hoitding-shati-appty-te-this-enkire

Aets;-and-in-sueh-event-thig-entire-Aect-shatit-be-nuii;-veid--and--ef

ne-feree-and-effeekt=- |"
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"Section 26. PENALTIES. (a) Any person who violates any
provision of this Act or any person who falsely states or -
represents that he has been or is a polygraph examiner or trainee
or that he is qualified to apply instrumentation to the. detection
of deception or verification of truth of statements shall be guilty
of a misdemeanor and upon conviction thereof shall be punished by a
fine of not less than $100 nor more than $1,000 or by imprisonment
in the county jail for a term of not to exceed six months, or both.

"(b) A person commits an offense if the person

intentionally, knowingly, recklessly, or with criminal negligence

violates Section 19A of this Act relating to the confidentiality of

information acquired from a polygraph examination. An offense

under this subsection is a Class B misdemeanor."

SECTION 4. The Polygraph Examiners Act, as amended (Article
4413(29cc), Vernon's Texas Civil Statutes), is amended by adding
Sections 13A, 19A, 19B, and 24A to read as follows;

"Section 13A. NOTICE AND ANALYSIS OF EXAMINATION RESULTS.

(a) Within 30 days after the date a license examination is

administered under this Act, the board shall notify each examinee

of the results of the examination. However, if an examination is

graded or reviewed by a national testing service, the board shall

notify each examinee of the results of the examination within two

weeks after the date the board receives the results from the

testing service. If it is foreseeable that the notice of the

examination results will be delayed for more than 90 days after the

examination date, the board shall notify each examinee of the

reason for the delay before the 90th day.
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"(b) If requested in writing by a person who fails a license

examination administered under this Act, the board shall furnish

the person with an analysis of the person's performance on the

examination."

"Section 19A. CONFIDENTIALITY OF EXAMINATION RESULTS. (a)

Except as provided by Subsection (c) of this section, a licensed

polygraph examiner, licensed trainee, or employee of a licensed

polygraph examiner may not disclose to another person information

acquired from a polygraph examination.

"(b) Except as provided by Subsection (d) of this section, a

person for whom a polygraph examination is conducted or an employvee

of the person may not disclose to another person information

acquired from the examination.

"(c¢) A licensed polygraph examiner, licensed trainee, or

emplovee of a licensed polygraph examiner may disclose information

acquired from a polygraph examination to:

"(1) the examinee or any other person specifically

designated in writing by the examinee;

"(2) the person, firm, corporation, partnership, business

entity, or governmental agency that requested the examination;

"(3) members or their agents of governmental agencies such

as federal, state, county, or municipal agencies that license,

supervise, or control the activities of polygraph examiners;

"(4) other polygraph examiners in private consultation, all

of whom will adhere to this section; or

"(5) others as may be reqguired by due process of law.

"(d) A person for whom a polygraph examination is conducted

16
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or an employee of the person may disclose information acquired from

the examination to a person described by Subdivisions (1) through

(5) of Subsection (c) of this section.

"(e) The board or any other governmental agency that

acquires information from a polygraph examination under Subdivision

(3) of Subsection (c) of this section shall keep the information

confidential.

"Section 19B. INFORMATION ABOUT COMPLAINTS. (a) The board

shall keep an information file about each complaint filed with the

board relating to a licensee.

"(b) If a written complaint is filed with the board relating

to a licensee, the board, at least as frequently as quarterly,

shall notify the complainant of the status of the complaint until

its final disposition uﬁless the notification would jeopardize an

undercover investigation."

"Section 24A. CONSUMER INFORMATION. (a) The board shall

prepare information of consumer interest describing the regulatory

functions of the board and the board's procedures by which consumer

complaints are filed with and resolved by the board. The board

shall make the information available to the general public and

appropriate state agencies.

"(b) Each written contract for the services in this state of

a licensed polygraph examiner and each waiver of liability that is

signed by the subject of a polygraph examination shall contain the

name, mailing address, and telephone number of the board."

SECTION 5. A fule adopted by the Polygraph Examiners Board

before September 1, 1981, that conflicts with the Polygraph

17
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Examiners Act, as amended (Article 4413(29cc), Vernon's Texas Civil
Statutes), as amended by this Act/ is void. Within 90 days after
September 1, 1981, the board shall repeal the rule.

SECTION 6. (a) A person holding office as a member of the
Polygraph Examiners Board on the effective date of this Act
continues to hold the office for the term for which the member was
originally appointed.

(b) The governor shall appoint two public members to fill
the offices of the incumbent members who are not polygraph
examiners in the commercial field and whose terms expire June 18,
1983, and June 18, 1985.

SECTION 7. This Act takes effect September 1, 1981.

SECTION 8. The importance of this legislation and the
crowded condition of the calendars in both houses create an
emergency and an imperative public necessity that the
constitutional rule requiring bills to be read on three several

days in each house be suspended, and this rule is hereby suspended.

18
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I hereby certify that S.B. No. 441 passed the Senate on March
16, 1981, by a viva-voce vote; and that the Senate concurred in
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Secretary of the Senate
I hereby certify that S.B. No. 441 passed the House, with

amendment, on May 25, 1981, by a non-record vote.
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